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PREFACE. 


'^HIS little volume is intended for use as a Supplement 
to Sohoni’s Commentaries on the Code of Criminal 
Procedure, Thirteenth Edition, published in 1931. The 
subject has been dealt with on the same lines as in the 
main book and wherever possible, reference has been 
given in this Supplement to the page and the number of 
the note in the main book where the subject is discussed 
with reference to the earlier decisions. 

The case-law on the Code and the several Acts contained 
in the Appendices to the main book has been brought 
up to June, 1935. Except in the case of references to the 
authorised Reports (parallel references to which will be 
found in the ‘List of Cases cited’) complete parallel 
references to all journals and reports have been given in 
the body of the volume. The amendments to the Code 
since 1923 up to date have been indicated under 
the respective sections. An exhaustive Index to this 
Supplement is also given at the end. 


Madras, 
^oth July, 1935. 


W. T. SUNDARARAJAN. 
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SUPPLEM EN T 

TO 

SOHONI’S COMMENTARIES 

ON THE 

CODE OF CRIMINAL PROCEDURE 

Act V of 1898 as amended up to 1935. 

[Note.— 7%^ reference within brackets against each heading is to the page and number of the 
Note in the main book ( thirteenth edition) where the subject is discussed with reference 
to earlier decisions 


CHAPTER I 

Preliminary. 


SECTION 1. 

Kote.— Special law \^P. 14, n. 7] — A “ soecial law ” is defined in s. 41, Penal Code, as a law applicable 
to a particular subject The Evidence Act is therefore such a special law, as it is a law specially applicable to 
the subject of evidence. Therefore under this section in the absence of a specific provision to the contrary in 
the Criminal Procedure Code, nothing in the Code would affect anything in the Evidence Act. 55 A* 


SECTION 4, 

Sub-section (1). 

Clause {/). Cognizable Offence.^'^ 

Note*— Undep any law \_P, 17, «. l]— Under Schedule II to the Code, offences under other laws punish- 
able with imprisonment for three years or upwards, but less than seven years are cognizable offences. The 
words “ or under any law for the time being in force in s. 4 {e) have therefore reference to such offences which 
are punishable with imprisonment for less than three years, but are specified as offences for which the police 
may arrest without a warrant, that is, offences which but for the special provision would not under the Code be 
cognizable offences.” A. I. R. 1934 Nag. 71 = 30 N. L. R. 269 = 85 Cr. L. J. 1097 = 150 I. C. 623 === 1934 Cr. C 276. 

Clause (/i). “ Co7HplainV 

Notes— 1. Generally anyone may complain IP. 17, «. 3 (ii)]— There is nothing in the definition of 
complaint which requires it to be made by the person aggrieved. 53 A 208; A. I, B, 1929 C. 639 = 83 C. W. N. 
976 ^ 30 Cr. L. J. 1013 == 119 1. G. 130 = 1929 Gr. C. 357. 

2. Essentials of Gomplaint IP 18, «. 4] — (i) Must allege an “ offence ''" — It is essential that an 
allegation should be made of the commission of an offence. An application to take preventive measures 
under s. 107 or s. 145 does not amount to a “ complaint. ” 6 Lack. 354. See note 5, infra. 

(ii) Must be made with a view to ike Magistrate taking aciiofi unaer this Code , — It is of the essence of 
a complaint that the accusation should have been made with a view to action being taken under the Code. 
An express request to that effect is not however necessary. Whether the statement was made with a view to 
action being taken upon it as upon complaint, must be determined in the light of the circumstances. A. I. R. 
1930 Pat. 550 = 129 L G. S7 = 1930 Gr. C, 1094. 

3. What the complaint must set out [/*. 18, «. 5] — The fact that the particular section of the Penal 

Code is not mentioned in the complaint is immaterial, if the facts alleged disclose an offence punishable under 
that section. A. I. R. 1929 M. 188 == 2 M. Cr. C. 60 29 Cr. L. J. 1062 112 1. C. 566 ^ 11 A. 1. Cr. B. 362. 
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SUPPLEMENT TO SOHONi’s COMMENTARIES. 


[Chap. I, 


4 mat would amount to a complaint [E 18, «. 9 ]-Where the District Magistrate referred a com- 
plaiiit to the local Magistrate for inquiry as a result of which that Magistrate reported Uaat proceedings should 
betaken against certain persons including the complainant, the report was a complaint wuhin the meaning 
oi s %) T I. R. 1933 Pat 87 = 18 P. L. T. 791 == 34 Cr. L. J. 237 == 141 1. C. 810 = 1938 0, 211 . 

Where a Tahsildar wrote to the Sub-divisional Magistrate that certain persons committed an offence 
under s. 853, 1. P. C and requested that the said persons may be tried under the said section, all the ingredients 
of a complaint as defined in this section were present and the document was clearly a complaint. 58 4, 208. 


6. mat would not amount to a complaint [P. 19, 10]— An application under s, 107 cannot 
amount to a complaint because it does not allege that any person has committed an offence. 58 A. 148 \ 8 Luck. 
854 5 A. I. R. 1931 Lah. 185 = 81 P. L. R, 850 = 127 1. C. 716 =« 82 Cv. L. J* 21 15 A. L Or. R. 214 1931 Cr. a 808, 

An application to the Magistrate to have the Police investigation expedited, could not come under 
the category of “ complaint » as defined in this section. Dismissal of such an api)licatiun under s. 203 is 
therefore not necessary for instituting proceedings against the petitioner under s. 211. 1. P. C. for preferring a 
false charge to the police. A. I. R« 1932 C. 237 =s 35 C. W. 1210 1932 Cr* 0* 213 137 1* C* 183 .s: 33 Cr* L. J, 

406 s 18 A. I. Cr. R. 34. Where the accused lodged information with the police of theft which the police found 
to be false and made a complaint under s, 182, I.P.C. against the accused, a petition by the accused stating 
that he could prove that the information given by him was true, cannot be treated as a complaint ” which 
should be first disposed of before he was prosecuted under s. 182, I. P. C. A* I. R* 1980 Pat, 505 r^^ai Cr, L. J, 


1200 » 127 L C* 287 1930 Cr. C. 933. 


6. Difference between information and complaint,— Information is not defined but has been held 
to cover statements ot witnesses, communications by post, anonymous conmuinicaiions, and may be received 
in another capacity than that of Magistrate. The essential difference between a complaint and information is 
that a Magistrate acts on a complaint because the complainant has asked him u> act, but a Magistrate 
acts on information on his own initiative. In the case of a complaint the Magistrate is asked to prosecute 
a person named as accused and he has then to decide whether he will accede to the n‘(niest or not If he 
does not, be must record his reasons under s. 202 (1) and may either make an iiujuiry himself or direct 
an inquiry or investigation or dismiss the complaint under s. 203 after recording his reasons. But in the case 
of receiving information the Magistrate is not asked to issue process and if he does not choose to act on the 
information, he need not record any reasons or pass any order. 53 A. 208. 

T. PoRce report when a complaint [P. 20, n. ll]— The charge sheet sent up by the police in a 
non-cognizable case can fee treated as a complaint. A«1.R. 1932 B. 610 = 84 Bom. L. R, 901 = 33 Cr. L. J.738 
= 139 1. C. 281 = 1932 Cr. C. 863 ; (1933) H. W. N. 876. 

8. Complaint is not evidence.— The complaint is in the nature <.)f an indictment. Therefore 
averments in a complaint must be established and properly proved by evidence. Before anyone can be 
convicted on charges formulated in a complaint, all those charges must be fully and properly proved in 
accordance with the procedure and the law of evidence applicable to criminal charges. A.I.R# 1984 0.801 
85 Or. L. J. 996 » 149 I. C. 450 = 1934 Cr. C. 861. 

0. Stamp on complaint [P 20, n. 12] — A complaint by an official in his official capacity does not 
require a court-fee stamp. 53 A. 203. 


Oatese (t). European British Subject'* 

Note*— The words “ naturalised or domiciled ” which follow the word “ born " are disjunctive 
of and not conjunctive with what precedes. It is not necessary that a perhon should be a European British 
subject by birth and also be domiciled at the time in the British Islands or any Colony, 53 B. 149* 

The definition of “ European Briiish subject” is silent on the subject of a female Kurojwan British 
subject ceasing to be such on her marriage to an alien. But change of domicile by marriage will not 
nece^ly amount to a change of nationality. A European British subject by birth will not cease to be such 
merely by reason of her mamage with a subject of a Native State. 58 B. 149 . 


Gatise (/). Couri.” 

Act amended by the Oudh Courts (Supplementary) Act, 1925, 

^uMwiU^readto^- ^ (Supplementary) Act. 1926. Act XXXIV oi 1926. The amended 



ss. 4-5] 


DEFINITIONS. 


S 


“ (/) ** High Court” means, in reference to proceedings against European British subjects 
or persons jointly charged with European British subjects, the High Courts of Judicature at Fort 
William, Madras, Bombay, Allahabad, Patna, Lahore and Rangoon, the Chief Courts of Oudh 
and Sind and the Court of the Judicial Commissioner of the Central Provinces ; in other cases 
“ High Court ” means the highest Court of Criminal Appeal or Revision for any local area ; or, 
where no such Court is established under any law for the time being in force, such Officer as the 
Governor-General in Council may appoint in this behalf.” 

Note. — Applicability of definition to trials of European British subjects [P. 22, n. 1] — Where.a European 
British subject waived his right to be tried as such before the City Magistrate, Peshawar, the special 
procedure provided for European British subjects ceased to apply and with it the first part of the definition 
of “ High Court.” The Court of appeal or revision would therefore be the Court of the Judicial Commissionei; 
Peshawar as the highest local Court of criminal appeal A. 1. R. 1983 Pesh. 6 ~ 1933 Cr. C. 148 = 141 1- C. 445. 

Clause (/&). “ Inquiry 

Note.—« Other than a trial ” [R 22, n. l]— Trial is not defined in the Code. The distinction between 
inquiry and trial would appear to be that up to the stage when the proceedings can result in a discharge they 
are only an inquiry and from the point at which they must result in a conviction or acquittal they become 
a trial. 8 Lack. 135. 

Clause (r). “ Pleader! 

Motes.— 1. Pleader znnst he authorised hy law to practice. — Advocates on the Appellate Side of 
the Bombay High Court who are precluded from practising in the Sessions Court by R. 10 of the Appellate 
Side Rules of that Court, do not come within the definition of the term “ pleader " quoad the Sessions Court 
because they are not pleaders authorised by law for the time being in force to practise in that Court. 

58 B* 456 (F. B.) 

2. Other persons appointed [P. 27, n. 5]— The words “ any other person ” are not restricted in their 
meaning and are not limited to a person authorised by law to appear in a particular Court The words are 
not to be read ejusdem generis with the previous words and do not refer to advocates, pleaders or mukhiyars 
authorised under any law to practise. 36 Bom. L. B. 433 = A. 1. R. 1934 B. 2l2=:zS5 Gr. L. J. 1035 = 
149 1. C. 1182 = 1934 Cr. Q. 759. 


Clause (f). *• Public Prosecutor^. ” 

Note. — The Legal Remembrancer, Bengal, is ex-officio Public Prosecutor on the Appellate Side of the 
High Court and as such has the power to instruct counsel, his authority to act for the Local Government being 
in no way dependent on a vakalatnaraa or warrant of attorney. 60 C. 603. 

Clauses {v) and (k>). " Summons Case ” and “ Warrant Case, ” 

Note . — Abetment of offence is a Summons case when offence abetted is a Summons case , — Where the 
offence dealt with is abetment of a specific offence, which offence is a summons case, then the abetment is 
also a summons case. An offence under s. 17 (1) Criminal Law Amendment Act is a Summons case and an 
abetment of the offence under s. 117, 1. P. C. is therefore also a Summons case. A. 1. B. 1931 B. 199 ss 88 
Bom. L. R. 858=: 1981 Cr. 0. 343 131 1. G. 472 = 32 Cr. L. J.718 == 16 A. L Cr. R. 338. 


SECTION 5. 

Notes.— 1. Subject to any enactment [P.29, «. 4]— Where an offence is committed under a special 
law which can be invetiigated and tried only according to the provisions of that law, the police have no right 
to file a charge sheet or otherwise to proceed under Ch. XIV of the Code. A. I. B. 1933 Sind 325 « 88 Cr. !«• J. 
129 = 146 1. G. 419 = 1938 Cr. a 1077. 

2. Conyiction for same offence under taro penal enactments illegal [P 29, n, 5] — Where the offence 
falls under two penal enactments, e,g,^ s. 24, Caitle Trespass Act and theft under the Penal Code, the offender 
may be punished under the one or the other; but not under both the penal enactments. (1930) M. W. N. 529 = 

33 M. L. W. 205 == A. I. R. 1931 M. 18 = 4 M. Cr. C. 139 = 32 Cr. L. J. 354 ==?= 129 I, C. 451 ^ 1931 Cr. C. 82 = 15 A» I. 
Cr. R. 452. 
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CHAPTER 11. 

Of the Constitution of Criminal Courts and Offices. 

^ iK * * 

SECTION 7. 

Notes.—!. Salj-section (1)— Sessions DiYisions to be equiyalent to a district or to a nnmber of districts. 
—The word ‘‘district” in s. 7, and the other sections is a district for the purpose of criminal administration, 
having a District Magistrate according to s. 10, and a Sessions Division under s. 7 (1) is equivalent of one 
such district or a number of such districts. The object of sub-section (1) is not to enable the Local Govern- 
ment to constitute Sessions Divisions out of districts but to lay down a rule governing the relations between 
Sessions Divisions and districts ; that is, a Sessions Division shall not consist of half a district or even one and 
a-halt districts, but shall consist of one district or of a plurality of whole districts without having a fraction. 
When a Sessions Division which was a district was split up into two Sessions Divisions by the operation of 
clause (1) each Sessions Division became a district The constitution of two Sessions Divisions each consisting 
of a full district does not offend any section in the Code and is intra vires of the Local Government 54 M« 948 
(F. B.) \Jackso7i^J. Co7iira.'] 

2. Sub-section (2).— The Local Government have got the power of altering the number and limits of 
divisions as well as the number and limits of districts. 54 M. 943 (F. B.) 


SECTION 9. 

Notes.—!. Notification under Smb-aection (2) is not an administratiye order. ” — The term “ adminis- 
trative order ” is one not known to law, British or Indian. Unlike France with its dioit adminisiratif (adminis- 
trative law) and its ConcU d Eiat (State Council) to administer it, administrative laws and administrative 
courts find no place in the constitution of Great Britain or India. The powers of the Local Government like 
the rights of other corporations and bodies can only be derived from the law and extend no further than what the 
ordinary law permits. The Executive Government, Local or Imperial, is as subject to the law and their acts 
and orders are not less open to test in the Courts than those of the humblest citizen. Therefore no special sanc- 
tity or legality attaches to a notification under s. 9 (2) and s. 193 (2) as falling within the category adminis- 
trative orders.” Per Madgavkar, J. 53 B. 576 (S, B.) 

2. Courts of Additional and Assistant Sessions Judges.— The Additional Sessions Judge and the 
Assistant Sessions Judge, though exercising jurisdiction as a Sessions Court, are while exercising their 
functions in respect of particular cases v^hich have been made over to them, different Courts to the Sessions 
Judge appcinted under sub-section (1), The Assistant Sessions Judge, the Additional Sessions Judge and 
the Sessions Judge exercise co-ordinate or equal jurisdiction of a Sessions Court within the limits of the 
authority conferred on them by the Code and are nevertheless different Courts each subordinate to the High 
Court. 55 B. 576 [S. B.] 

For the purpose however of making a complaint under s. 476 it was held in 58 C. !!17 that even though 
an offence be committed before the Court of the Additional Sessions Judge it must be deemed to be committed 
in the Court of Session and the Sessions Judge was therefore competent to make a complaint, there being 
only one Court of Session in each Sessions division sitting at different places and manned by a number of 
Judges. 

Special ordevs vith vefexenoe to paxticnlar cases. See note to s. 193. 

SECTION 10. 

Note.— One ofScer may be appointed Distvict Magistrate for two Districts.— Section 10 directs that a 
District Magistrate shali be appointed ior every district, but it does not follow that one officer should not be 
appointed as District Magistrate for two districts. 54 M. 948 (F, B.) See (!931) M, W, N. !064. 

SECTION 12. 

Note.— Jurisdiction of Magistrates extend throughout District unless restricted IP, 34, n, 3]— A 
Magistrate of the First Class whose pow’ers have been gazetted throughout the District does not lose jurisdic- 
tion over a particular portion of the District by the mere fact that the District Magistrate has for the sake of 
convenience divided up the District into several ilaqas and the particular locality happened to be outside the 
iiaqa of the said Magistrate. A, I. R. 1933 Lah. 143 » 34 P. L. R. 365 »» 142 1. C. 480 =» 1933 Cr. a 241, 
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SECTIONS 15 and 16. 

Notes* — 1. What is meant by “sit together " ?— *If sections 15 and 16 are read together the words “ sit 
together ” in s. 15 must be construed as equivalent to “ constitute ’’ so that the Lx>cal Government may direct 
any two or more Magistrates to constitute a Bench and invest that Bench with special power* Where the 
Local Government issued a notification directing that ten Magistrates should sit together as a Bench and 
conferred on the Bench first class powers and made rules that generally the Bench should consist of five 
members with a quorum of three, it does not mean that all the ten members should sit together to exercise 
first class powers. A Bench of three Magistrates, members of the Bench of ten, could properly try a case exer- 
cising the powers of a first class Magistrate. A. I* R* IdSi B* 176 = 36 Bom. L. R, 314 = 1934 Gr. C. 664. 

2. Judgment signed by Bench Magistrates who never heard the evidence is illegal [P, 36, n. S]-— 
Where only three Magistrates of the Bench heard the evidence and tried the case but the Judgment was 
signed by seven, it was an illegality vitiating the conviction. A. I. R. 1931 M. 494 = (1930) M. W. N, 770== 
8 M. Cr. C. 221 = 1931 Cr. C. 5S8= 133 I. G, 4 = 32 Cr. L* J. 971, Where one of the Magistrates did not take 
part in the proceedings throughout, but absented himself on some of the occasions when certain witnesses 
were examined, the conviction is unsustainable. If witnesses are examined by one or more Magistrates in 
the absence of one or more of those constituting the Bench, they cannot be considered to have been 
examined by the Bench. A* 1 . R. 1932 A. 127 == 1932 Cr. C. 152 = 1932 A. L. J, 42 = h. R. 13 A. (Cr.) 15 = 
17 A. I. Cr. R* 125 = 135 1. G. 835 = 33 Cr. L. J. 209 ; 51 A. 413. But where according to the rules hamed 
under s. 16 two Magistrates were to form a quorum and it was directed that the same two Magistrates 
must hear a particular case from start to finish and sign the Judgment, the fact that the case commenced 
with three Magistrates but one of them subsequently absented himself and the other two alone heard the 
evidence and delivered Judgment, did not invalidate the trial. 55 A. 459. The minimum number for a 
Bench in the Madras Presidency is three Magistrates and where of the four Magistrates who signed the 
Judgment only two had been present throughout the proceedings the conviction was illegal. (1933) M. W. 
N. 98 . See note 1 to s. 3S0-A. 


SECTION 17. 

Note.- Powers of Additional Sessions Judge [P. 44, n. lOj— The Code strictly limits the powers 
of the Additional Sessions Judge to such as are conferred upon him directly by the Local Government 
or by the Sessions Judge ot the division in which he exercises power. Power to grant or cancel bail 
could not be exercised unless so conferred. A, I. R. 1930 Rang. 335 = 82 Gr. L. J. 148 = 128 I. C. 577 = 1980 
Gv. 0. 1151. 


SECTION 21. 

Note.— Subordination of Presidency Magistrates to Chief Presidency Magistrate [P. 46, n, Ij— 
Calcutta All stipendiary as well as non-stipendiary Presidency Magistrates have been declared by the 
Local Government to be subordinate to the Chief Presidency Magistrate. An Additional Chief Presidency 
Magistrate has been vested with all the powers of a Chief Presidency Magistrate under s. 18 (4). An 
Additional Chief Presidency Magistrate has therefore power to send a case under s. 202 to a Subordinate 
Magistrate. 61 C. 467. 

CHAPTER III. 

Powers of Courts. 

:iC * * 


SECTION 29-B. 

Notes.—! This section is only perini88ive.-~The words “may be tried” are only permissive. 
A Magistrate other than one of those referred to in this section before whom a juvenile offender is brought, 
has a discretion either to deal with the matter under the ordinary provisions of the Code or direct that the 
accused be dealt with under this section. A. I. R* 1981 B. 198 = 33 Bom. L. R. 312 = 1931 Ce, G. 842 = 
181 L C. 476 « 82 Ci?. L. J. 722 *, A. I. R* 1984 B.211== 86 Bom. L. R. 485= 35 Cr. L. J. 1033= 149 1. C. 1135 = 
1934 Cr. a 758, 
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. Offences punishable with death or transportation not to be tried by the Magistrates referred 
to.— This section lays down by implication that offences punishable with death or iransportation for life 
and which is exclusively triable by the Court of Session is not to be tried by the Magistrates referred 
to in this section. 59 C. 856. 


SECTION 30. 

Magistrates must purport to act under this section 57, n. Sj Where the trying Magis- 
trate though invested with the powers of a Special Magistrate under the Emergency Powers Ordinance, 
1932, headed the proceedings as ** In the Court of the Magistrate F. C. Sholapur ” and signed it as ** Magis- 
trate F C ’’ it was held that the fine of Rs. 1,500 imposed by him was in excess of the sum which he 
was enUaed to impose. A. 1. R. 1933 B. 53 (S. B.) == 3« Cr. L. J. 162 =. Ul I. 0. 574 « 1933 Cr. C. 122, On 
the same principle it was held that where a first class Magistrate invested with enhanced powers under 
this section did not sign himself as a Magistrate exercising such powers, he could not pass a sentence 
in excess of what an ordinary iVIagistrate of the first class could pass, A. I. R. 1934 Lab, 361 (i) = 38 Cr, 
L. J. 1283 = 151 L C, 263 = 1934 Cr. C. 603. 


SECTION 35. 

jkfotes,— 1. Separate sentences should be passed on conTiction for each offence [^P. 66, n, 10]— in a 
case where the provisions of s. 7i Penal Code do not come into play, the Court has no discretion whatever to 
pass only one sentence for one offence and decline to pass sentences for the other offences of which it may 
find the accused guilty. To hold otherwise would be to render s. 35 inconsistent with ss. 245 and 258 under 
which, the Magistrate if he finds the accused guilty, is bound to pass sentence upon him according to law. 
Where therefore the accused was found guilty of offences under s. 37 and s. 30 (rf), Excise Act, it W’as incum- 
bent on the Magistrate to pass sentence m respect of both the offences and the ruling in 1 L. B. R. 83, where 
it was held that in such cases separate sentences were Illegal, is no longer to be regarded as an authority on 
the construction of s. 35, 12 Rang. 419. Where the accused is convicted for more than one offence, a separate 
sentence must be passed in respect of each such conviciion subject to the provisions of s. 71, I. P. C. The 
word “ may ** in the section not only confers a power but also imposes a duty of putting it in use. A. L R. 1938 
Sind 9 ^ 26 a L. R. 416 ^ 34 Cr. L. J, 143 141 1. G. 280 » 1933 Cr. & 33 19 A, 1. Cr. R, 216. 

2. Facts constituting seYeral distinct offences constituting when combined, a different offence 
[P 67, n. IS ]— hurt caused by other members [n, 18 (</)]— There can be separate convictions for an 
offence punishable under s. 147, 1. P.C. and one punishable under s. 149 and s. 325, 1. P. C. or any constructive 
offence with reference to s. 149, 1. P. C, but separate sentences cannot be passed. 57 M. 643; 8 Pat, 274. 

a Sentences of imprisonment in default of payment of fine cannot be made to run concurrently 
69, 21]— The provision for the passing of concurrent sentences refers to substantive semences only and 

not to sentences of imprisonment in default of payment of fine. A. I. R. 1929 Sind 179 (1) 30 Cr. L. J. 907 » 

118 I. a 224 =s 1929 Cr. G. 452. 


SECTION 39. 

Rote.— Criminal povera cannot be granted retrospectoely,— A notification investing a Magistrate 
with summary powers with retrospective effect is not authorised by this section. A« L R, 1933 Pesh. 97 (1) « 
1934 Cr. C. 60 « 147 L C. 737. 


SECTION 40. 

Rote.— When a Subordinate Judge invested with Magisterial powders is transferred to another place as 
Subordniate Judge, he loses such Magisterial powers in the absence of a fresh notification investing him with 
such powers to be exercised at the place to which he is transferred. A. I. R. 1933 Bind 398 =» 35 Cr. L. J, 187 

146 1, 1988 Cr. C. 1438. 
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CHAPTER V. 

Of Arrest, Escape and Retaking. 

>(s He ^ * 


SECTION 47. 

Jfot6.— It is not illegal to arrest a man in a house other than his own, it is only illegal to enter a house 
to make the arrest during the prohibited hours. (1932) M, W. N. 856 (2). 


SECTION 51. 

Note* — Is consent of the avrested person necessary for his medical examination? — ln35G. W* 
N. 1212=^54 L. J. 499 = 33 Cr. L. J. 11 = 134 L a 1033=1931 Or. C. 753 = A. 1. R. 1931 C. 601, 

LorUWWiams, J. held that the police are not entitltd without statutory authority^ and tor the purpose 
of procuring evidence against them to commit assaults on prisoner^, for the examination of the accused 
without their consent would amount to an assault. If it were permitted forcibly to take hold of a prisoner 
and examine his body medically for the purpose of qualifying some medical witness to give medical evidence 
in the case against the accused, there was no knowing where such procedure would stop. It is contrary to 
the spirit of the law to obtain evidence in this way. But Ghose^J. took the view that under s. 51 of the 
Code and under the Prisons Act the prisoner is liable to be searched and his consent would not be necessary. 
Nevertheless the examination of an arrested person in hospital by a doctor, not for the benefit of the prisoners 
health, but simply by way of a second search is not provided for by the Code, and in such a case the doctor 
may not examine the prisoner without his consent. It would be a rule of caution to have such consent noted 
in the medical report. 


SECTION 54. 

Amendment.— In clause sixthly of sub-section (1) for the words “ Army or Navy” the 
words ” Army, Navy or Air Force” were substituted by Act X of 1927 and the words “ or of 
belonging to Her Majesty’s Indian Marine Service and being illegally absent from that service ” 
were omitted by Act XXXV of 1934. The clause will now read as follows 

“ Sixthly— Kny person reasonably suspected of being a deserter from His Majesty’s 
Army, Navy or Air Force 

Notes.—!. Any Polioe-ofloo* [A 86, n. 8]— A Village chowkidar is not a “ Police-officer” within the 
meaning of this section. 52 A. 203. 

2. May arrest [ft 86, «. 8]— S. 54 gives very wide powers to the police and ought to be rigorously 
construed. The “ reasonable suspicion ” and “ credible information ” must relate to definite averments which 
the police-officer must consider for himself before he acts under this section. A. I. R* 1934 Sind 197=28 S. L* R. 
203 = 183 I. Go 361 = 1934 Cr. G. 1407. 

8 . Clause 7. — Arrest vithont warrant for offence committed out of British India 91 , 33 ] — 

Clause (7) postulates the existence of two factors; the first, knowledge by the policeman who effects or attempts 
to effect the arrest and secondly the existence as a fact, as opposed to any belief which may be entertained 
by any person, of a warrai^t which has been issued under the Extradition Act. A. I. R. 1933 Lah. 159 = 34 Cr. 

L. J. 679 = 144 1. C. 67 = 1933 Gr. a 304. 


SECTION 56. 

Notes.—!. Specifying the offence or other cause for which the arrest is to he made [P, 95, w. 2] — 
It is sufficient for the police-officer in his requisition to specify section 55 and by so doing he conveys sufficient 
information to the person to be arrested. 1934 A. L« *1.997= A. 1. R. 1984 A. 879 = 4 A. W. R» 107 = 1934 A. L. B. 
914 = 35 Or. L. J. 1452 = 151 1. C. 834 = 1934.Cr. C. 1085. 
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[Chap. VI, 


2 Name of police-officer making arpest need not be endorsed on the requisition. The section only 
says that the order in writing shall be » delivered » to the officer required to make the arrest There is nothing 
in the section to show that the name of the officer required to make the arrest should be endorsed on the 
requisition. 1934 A. h. J, 997 = A. I. R. 1934 A. 879 « 4 A. W. R. 107 1934 A. U R- 914 == 85 Cr, h. J. 1462 « 

151 L C. 834 cs 1934 Cr. C. 1085. 


SECTION 59, 

Notesa — 1. Private person may arrest only if offence committed in his view \^P. 97, See n, 1] — The 
words ** in his view *’ mean ** in his presence” or “ within sight of him ” and not “ in his opinion. A* 1, R. 1938 
Pat 508 » 14 P. L. T. 464 » 1933 Cr. C, 1079. 

2. Make over the arrested person to a police-officer 98, 6]-~“Before the amendment in 1923 
it had been held in some cases that a chowkidar not being a pohceofficer had no power to receive the custody 
of a person arrested under this section, by a private individual and to take such person to the police station. 
But the amendment in 1923 inserting the words • or cause him to be taken in custody ” has made it impossible 
to raise this technical argument now. A, L B« 1932 Pat. 214ss:13 P* L* T* 321 :==£ 1932 Cr« C, 495s=:«138 L 0. 
95 ^ 33 Cr. Ii. J. 572 » 18 A. I. Gr. B. 842. 


CHAPTER VL 

Of Processes to compel Appearance, 


SECTION 68. 

Note. — Formalities and contents of valid summons [P. 102, /z. 7. J — The accused is entitled under 
the law to know what offence he has commitled and it is the duty of the prosecution to put in the sections or 
rules which the accused is alleged to have contravened. Omission to state such particulars causes prejudice 
to the accused and the defect is not cured by s. 537. A. LB. 1984 Oudh 370 (2)5=11 0. W. N. 828 » 1984 
0. L. 8. 656 = 35 Gr. L. J. 1161 » 150 I. G. 941 = 1934 Cr. G, 1156. 


SECTION 70. 

Note.— Cannot be found by the exercise of due diligence 106, /z, 2J— Where the summons merely 
bears the endorsement “ served on the durwan ” and the process server’s return does not show that any attempt 
was made to find out the accused, the provisions of this section are not complied with and hence the convic- 
tion should be set aside. A. I. R. 1932 C. 62 ss 35 G. W. N. 868 = 1932 Cr. C 10 = 33 Cr L J 264 = 186 I C 
135 = 17 A, I. Cr. R. 399. 


SECTION 75. 

Note.-B8S«itlal reqalsttes of a vanant [/>. HO, «. 6]- Where a person is arre.sve<i pursuant to or 
under cover of a warrant, the warrant must comply strictly with the terms of the section, 'lo hokl that s. S4 
applies in such cases would be to nullify several salutary provisions contained in Part U, Chapter VI of the 
Code relating to execution of w arrants of arrests. A. I. R. 1982 Pat. ITl = 13 P. L. T. 1S8 — 1982 Cs C. 847 = 
138 L C. 844 = 33 Cr. I,. J. 706. 

Warrant must be signed by the presiding officer 6 («)]—“ Presiding Officer ” muuns the ollicer who 
presides in the Court at the time when the warrant comes to be signed and not necessarily the Magistrate 
who has presided in the Court at the time when cognizance was taken of the offenid. Where a person was 
appointed by the Government with power to take cognizance of offences and to perform the functions of the 
Sulvdivisional Officer while he was away from the station, he is the presiding officer within the meaning of 
this section and could properly sign the warrant the issue of which had been directed by the person whose 
place he was for the time being filfing. A. I. R. 1982 Pat. 178 = 18 P. L. T. 167 = 1932 Cr. C. 381. A warrant 
signed by the Deputy Nazir is illegal when that officer had not been empowered legally or given any lawful 
authonty to sign warrants. 66 M. L. J. 408. ^ ^ 



ss, 59-94] 


OF PROCESSES TO COMPEL THE PRODUCTION OF DOCUMENTS, ETC. 


9 


SECTION 79. 

Notefiu—1. Endorsement need not be on the warrant itself.— What is essential under the section is 
the authority in writing. It is immaterial whether the authority is on the warrant itself or on a separate piece 
of paper, but so long as the authority is there, it satisfies the requirements of the section. A letter attached to 
the warrant complies with the provision. A. I. R. 1931 Sind 89 = 1931 Cp. C. 489 = 25 S. L. R. 117 = 132 I. C, 
Gr.L. J.916. 

2. Designation of Police-officer need not be endorsed. — This section only requires the name to be 
endorsed, and failure to endorse the designation will not invalidate the arrest. A. L R. 1932 Pat. 171 = 13 P. L. 
T. 135 «= 1932 Cr. a 347 = 138 I. C. 844 = 33 Cr. L. J. 706. 


SECTION 80. 

Note, — Pact of notification need not be mentioned in report.— This section does not require the fact of 
notification to be mentioned in the report. It is sufficient if it is made clear that the requirements of the 
section have been substantially complied with. A. 1. R. 1932 Pat. 171 = 13 P. L. T. 135 1932 Cr. C. 347 = 

138 I. C. 844 = 33 Cr. L. J. 706. 


SECTION 87. 

Note.— Effect of not giving thirty days* time IP. 120, 10]— The failure to give the necessary notice 
does not amount to more than an irregularity which can be cured by the application of s. 537. A. L R. 1934 
liah. 987 ^ 36 P. JL. R. 262 153 I. C. 954 » 1934 Cr. C. 1391. 


SECTION 88. 

Notes.—!. Attachment of movable property.— The doors of a house are to be considered as part of the 
furniture of the house and is movable properly, but ihe frames, if embedded in the walls or floor are to be 
considered immovable, and hence they should not be dug up and removed. A. 1. R. 1930 Pat, 387 sss 11 P. L. I. 

878 =:= 31 Cr. L. J. 937 ==== 125 1. C, 784. 

2. Sab-section (2).— Attachment of property in a district other than that of the issuing Magistrate, 
‘without the endorsement of the District Magistrate within whose district the property is situate, is illegal. 
A. I. R. 1930 Pat. 347 (11 = 11 P. L, T. 402 = 31 Cr. h. J. 494 = 123 I. C. 397. 

3. Sub-section (3). Can Joint family property be seized in attachment ? IP 123, n. BJ—See note 2 to 

s. 38& 


SECTION 89. 

Note.— Scope of the Section IP. 126, n. 2]— The applicant for restoration of property under this 
section has to prove (1) that he has not absconded or concealed himself for the purpose of avoiding execution 
of the warrant and (2) that he had no proper knowledge of the proclamation. The Magistrate has no jurisdic- 
tion to order restoration on any other grounds such as the proclamation itself being irregular or illegal 

A. I. R. 1934 Lah. 987 = 36 P. L. R. 262 = 153 I. C. 954 = 1934 Cp. C. 1391. 

CHAPTER VII. 

Of Processes to compel the Production of Documents and other Movable Property 

AND FOR the DISCOVERY OF PERSONS WRONGFULLY CONFINED. 

SECTION 94. 

Notes.— 1. What documents or things may he directed to be produced [-P. 129, n, 2]— The accused 
stole a blank cheque form, forged the complainant’s signature, wiihdrew a sum oi money and deposited a 
portion of it in Savings Bank account wiih another Bank. During the course of investigation the Magistrate 
passed an order under this section calling upon the Bank to produce in Court the amount so deposited by the 
accused and on the Bank failing to do so issued a search warrant for “ the amount of Rs. 4,000.’* It was held 
2 
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that the order was illegal Though the language of s. 94 is very wide, the Court’s discretion must be exercised 
judicially In this case neither the accused nor the complainant could possibly have any right to any particular 
sum of money in the Bank. The accused had only an actionable claim against the ilank for Rs. 4,000. The 
money was not part of the proceeds of the alleged offence, and had no connection wilh^ the subject-matter at 
all Whether the accused was convicted or acquitted it had to be returned to the owner, t.e., the Bank. 68 B. 182, 
2 Whether accused can apply for production of document, etc., under this section before charge is 
framecL-There is nothing in this section which restricts the use of its provisions to any particular stage of an 
inquiry or trial S, 257 neither controls nor imposes any limitation on the power of the Court in exercising its 
discretion in using the machinery provided by this section. It is no bar to the exercise of that discretion in a 
trial under the provisions of Chapter XXI before the trial has reached the stage of framing a charge. In proper 
cases the Court would be justified in acting under this section and calling for the production of any document 
at the request of the accused even though no charge had yet been framed. A. I. R. 1985 Sind 13 (F, B.) == 184 
I, a 762 = 1935 Cr.C. 124. 


3. Court may allow inspection of document or thing produced [P. 130, n. 8j— The jurisdiction of the 
Court to order the production of a document or thing carries with it the jurisdiction to allow the right of in- 
spection. A. I. R- 1938 Sind 13 (F. B.l = 184 I. C. 762 = 1935 Cr. C. 124. 


SECTION 96. 

Notes.— 1- How far this section is governed by s. 94.— The first and second clauses of sub-sectioix (1) 
relate back to s. 94, i.e., a Magistrate can issue a warrant only in cases in which he might have issued a 
summons under s, 94. But the third clause giving power to the Court to issue a search warrant if it considers 
that the purpose of any inquiry, trial or other proceedings under the Code will be served by a general search, 
is independent of s. 94. 36 Bom. L. R. £6 = A, I. R. 1934 B. 104 = 85 Cr. L. J. 1024 == 149 I. C. 1021 1984 Cr. C. 

364. 

2. Search Warrants may be Issued before any proceedings are initiated [/*. 133, w. 5]— 'fliere need 
not be a proceeding actually pending before the Magistrate at the time he issues the warrant. A w^arrant may 
be issued for the purpose of an inquiry about to be made. 36 Bom. L. R. 96 = A. h R. 1934 B. 104 a 35 Cr. 

li. J. 1024 = 149 I. a 1021 = 1934 Cr. C. 364. 

3. Warrant may he issued only for the purposes of inquiry under the Gode.-'A warrant cannot 
be issued for the purposes of an inquiry otherwise than under the Code. A warrant therefore cannot be issued 
for the seizure of records and their delivery to the Customs Authorities for inquiry by them into a non- 
cognizable offence. 36 Bom. L. R. 96 = A. I. R* 1934 B. 104 = 85 Or. L. J. 1024 = 149 1. C. 1021 = 1934 Cr. C. 
364. 


SECTION 99~A. 

Amendment. — In sub-section (1)— 

(a) after the words “seditious matter” the words “or any matter which promotes or is intended 
to promote feelings of enmity or hatred between different classes of His Majesty^s subjects ” shall 
be inserted ; and 

(p) after the word and figures “ section 124- A ” the words and figures “ or section 163- A ” 
.shall be inserted, — ^Act XXX¥I of 1926. 

In sul>section (1) after the words “ His Majesty’s subjects ” the words “ or which is delibe- 
rately and maliciously intended to outrage the religious feelings of any such class by insulting the 
r^igpon or the religious beliefs of that class” shall be inserted and after the figures and letter 
153-A ” the words, figures and letter “ or section 295-A” shall be inserted,— Act XX¥ of 1927. 

- « ^^<*^^”“1- Document containing seditious matter.— Where the contents of the document standing by 

Itself was on the border line and two views of it were reasonably possible, the person against whotn the pro- 
ceedings are taken must have the benefit of that which is most favourable to him. 82 A. 775 (F. B.) 
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2. Whether section applies to adYertisement of a seditions hook.— Though an advertisement may be 
intimately connected with the book, where the contents of the advertisement did not themselves afford sufS*- 
cient basis for an order of forfeiture, action cannot be taken under this section in respect of such an advertise- 
ment 82 IL 775 (F, B.) 


SECTION 99-B. 

Amendment. — For the words “seditious matter” the words “seditious or other matter of 
such a nature as is referred to in sub-section (1) of section 99- A ’’ shall be substituted,. 

—Act XXXYI of 1926. 

Hote.— Onus of proof (P. 139)— The question of onus of proof, is, after both parties have been fully 
heard, of very little or no practical importance. But it is manifestly most convenient that the Government 
Advocate should begin and state the case in support of the Local Government’s orders. 52 A* 775 (P. B.) 


SECTION 99-D. 

' Amendment.— In sub-section (1) for the words “ seditious matter of the nature ” the 
words “seditious or other matter of such a nature as is” shall be substituted, — Act XXXYI 
of 1926. 


SECTION 99-E. 

Amendment. — For the words “which are alleged to be seditious matter” the words “ in 
respect of which the order of forfeiture was made” shall be substituted, — Act XXXYI of 1926. 


SECTION 103. 

Notes.— 1. Object of the section.— The object of the section is to obtain as reliable evidence as pos- 
sible of the search and to exclude the possibility of any concoction or malpractice of any kind. A. L R. 1930 
C. 141 = 50 G. L. J. 518 = 31 Gr. L. J. 667 == 124 1. G. 486 == 1930 Cp. G. 141. 

2. Section applies only to searches made under the Code [P. 141, Jlrs/ note}— This section in 

terms only applies to searches to be made under the Code. Searches under the Bombay Prevention of Gamb- 
ling Act, for example need not conform to the provisions of this section. A. I. R. 1932 B« 610^ 34 Bom. L. B. 
901 33 Cr. L. J. 733 139 I. C. 281 = 1932 Cr, C. 868. A search under the Public Gambling Act (1867) is not 

covered by the provisions ot this section. 9 Luck. 353. This section does not apply to searches under the 
U. P. Gambling Act, 1867. A. I. R. 1929 A. 937 = 1980 A. L. J. 229 == L. R. 11 A, (Cr.) 21 = 31 Cr. L. J. 35 = 120 
1. G. 266 ==: 1929 Cr. 0. 665 = 13 A. 1. Or. R. 133. 

3. Section does not apply to search of person.— This section applies only to search of places and not' 
to search of persons. An order cannot therefore by made to certain of the inhabitants of a locality directing 
them to remain at a place in the road until the suspected person should arrive and then to witness the search* 
of his person. A. I. R. 1938 Nag. 99 = 29 N, L. R. 67 = 34 Cr. L. J. 721 = 144 I. C. 249 = 1933 Cr. C. 364. 

4. Who are proper witnesses [P. 141, ». 2 and p. 142, ». 3]— It is undoubtedly the duty of the prose- 
cution to see that the witnesses were respectable inhabitants of the locality. But it is not ah inflexible rule* 
that in cases where the search witnesses do not satisfy the provisions of this section the whole proceedings 
should be quashed. Each case must be decided upon its own facts and circumstances and if there is the 
slightest apprehension that the accused might have been the victim of a piece of chicanery or sharp practice 
on the part of any member of the raiding party a Court of Justice must give him the full benefit of it and set 
aside his conviction. A. I. R. 1933 Lah. 809 = 34 P. L. R. 689 == 34 Cr. L. J. 723 = 144 I. a 290 = 1933 Cr. C. 
1026. 
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The gist of this section is that there must be respectable search witnesses. The stress is on the word 
** respectable ” and not on the word “ locality.” Where the respectability of the witnesses is not challenged, the 
failure or inability of the police-ofiicer to secure search witnes>es from the locality is no more than an irregu- 
larity. 10 Pat. 821 ; A. I. R. 1934 Sind 159 = 28 S. L. R. 41 = 1934 Ci?. C. 1261. But the mere fact that the 
witnesses were not local people is an irregularity which could be cured under s. 537. A. I* R* 1932 B. 610 = 
34 Bom. L. R. 901 = S3 Of. L. J. 733 = 139 I. C. 231 = 1932 Or. C. 868. The word locality ” is a comprehensive 
word and may well include villages within three or four miles of the village where the search is to be 
conduaed. The police may experience difficulty in finding respectable persons in the immediate vicinity. 
$ Lack. 472 ; 9 Luck. 835. But where respectable persons can be found in the neighbourhood, and the police- 
officer making a search takes with him persons whose respectability is questionable or who come from a 
distant locality, the iiiterence is that he was prompted by a desire to have such witnesses as would be easily 
persuaded to support any story which he might put forward. A. I. R. 1934 A. 374 = 1934 Cr, 0. 438. 

8. Search witnesses mast actually witness the search.— It is not a sufficient compliance with the 
section that the witnesses should merely be summoned and kept present outside the building while the search 
is going on and then called in to see what has been found. But if the accused has not been prejudiced, the 
irregularity, will not vitiate the proceedings. 54 B. 471. 

6 . Duty of prosecution to call witnesses present at search [P. 142, n, 8]— Putting in panchnamas 
signed by panchas as part ot the evidence of the police-officer is w'orthless, except to corroborate the evidence 
of the officer that panchas were employed and to show that the provisions of sub-sections (1) and (2) have 
been complied with. If ihe evidence of the panchas is to be relied upon, the panchas must be called and the 
accused must have an opportunity of cross-examining them. The last words in s. 103 (2) do not negative this 
right. A. I. R. 1932 B. 181 = 34 Bom. L. R. 267 = 38 Gr. L. J. 389 = 136 1. 0. 868 = 1932 Gr. 0. 240 = 18 A, L 
Gr. R. 4. 


In 11 Pat 807 it was however held, not approving the decision in 9 C. W. N. 438, that failure to call the 
search witnesses does not render the evidence as to the search unreliable in view of sub-section (2") of this 
section. The statute, in short, lays it upon the prosecution to explain why it desires the search witnesses to 
be called and not to explain why it does not call the search witnesses. 

7. EYidence other than search list and of the search witnesses may be adduced to prove particulars 
of search [P. 143, n. 11]— The search list and search witnesses should invariably be produced by the prosecu- 
tion. But the prosecution can prove the recovery of the incriminating article by other evidence as well. A. L 

R. 1932 A. 135 = 1932 A. L. J. 104 = L. R, 13 A. (Gr.) 66 = 140 I. G. 246 = 33 Gr . L. J. 943 = 1932 Gr. G. 201 = 17 
A. L Cr. B. 370. 

8. Effect of irregularity in search.— Irregularity in a search and the failure to obtain warrant would 
always afford ground for scrutiny, but if after close scrutiny, the Court comes to the conclusion that the articles 
were recovered from the possession of the accused, the conviction would be sound. A. I. R. 1932 A, 185 == 1982 
A. lu J. 104 = L. R. 13 A. (Gr.) 66 = 1932 Cr. G. 201 = 17 A. I. Gr. R. 370 = 140 I, C. 246 = 38 Gr. L. J 943 ; 11 Rang, 
107 ; A. I. R, 1934 A. 873 = 1935 A. L. R. 19 = L. R. 15 A. (Gr.) 110= 153 I. G. 472 = 1934 Gr. G. 1082 = 21 A. I Cr 
R. 209 ; 54 B. 471. 

9. Searches under other Acts- The Excise Act. — Where the rule provides that the search of the 
constables and the search witnesses should be carried out before entering the house, the rule ought never to 
be neglected especially in view of the fact that an informer under the Excise Act obtains a substantial reward 
for information leading to a conviction and thtre is a great temptation for him acting in conjunction with the 
police constables, to plant excisable articles in the house. 58 A. 557. 
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CHAPTER VIIL 

Of Security for Keeping the Peace and for Good Behaviour. 


SECTION 106. 

Hotel.— 1. « Offence paniahable under 1 . 149” [P. 144, n. l-A]— S. 149, L P. C. does not speak of any 
offence punishable under that section. The meaning is that s. 106, Cr. P. C. has no application to cases where 
a person has been convicted of a substantive offence read with s. 149, 1. P. C. the principle being that where a 
person is made constructively liable for an offence by calling in the aid of s. 149, 1. P. C. it is not proper to 
take action against him under s. 106, Cr. P. C. £. 1. R. 1934 Oadh 279 = 11 0. W« H. 992 1934 0* li. B. 658 » 
83 Cr. L. J. 1159 «= 150 L a 943 == 1934 Gr. G.775. 

2. It is desirable that Magistrates shoald record reasons for requiring bond. — The Magis- 
trate is not bound to take security from a person convicted of an offence involving a breach of the peace. 
He must be of opinion that it is necessary to do so. The law does not provide that the Court shall record 
its reasons for forming that opinion. But there is no doubt that it is desirable for the Court to do so in order 
that an Appellate Court may be in possession of the reasons, if they are not apparent on the face of the record. 
55 R. 850. 

8 . What are offences involYing a breach of the peace [P. 146, «. 9]— The clause includes not only 
offences of which a breach of the peace is a neces-^ary ingredient and in which a breach of the peace has 
actuary occurred, but includes also cases of offences in which an evident intention to commit a breach of the 
peace is expressly found. 59 C. 659. Unless the offence is one which necessarily involves a breach of ihe 
peace there must be an express finding that the offence did in fact involve a breach of the peace. A. I. R. 1930 
G. 646= 84 C. W. H. 988 = 1930 Cr. C. 1038. Even if the words “ involving a breach of the peace ” are to be 
given a wide interpretation, there must be an express finding to the effect that the act involves a breach of 
the peace or an evident intention of committing the same, or the evidence must be so clear as to s=itisfy 
the Court (without an express finding) that such was the case. A. I. R. 1932 Sind 87 = 26 S. L. R. 18 = 1932 Cr. 
G. 383 = 139 I. G. 130 = 33 Cr. L. J. 713 = 18 A« I. Cr. R« 415. An offence under s. 324, 1. P. C. obviously involves 
a breach of the peace and it is immaterial whether the Magistrate records a formal finding to that effect or 
not. 13 Lah. 836. The words “ assault or other offence involving a breach of the peace ” conveys that the 
offence of assault did involve a breach of the peace and a fortiori the offence of actually causing hurt under 
s. 323, 1. P. C. must also involve a breach of the peace. The offence itself is a breach of the peace whether 
it takes place in a private room or in the open street Breach of the peace does not necessarily mean breach 
of the public peace. If a Magistrate finds that an offence under s. 323, 1. P. C. is committed, it is not therefore 
necessary for him to find separately that a breach of the peace was involved. 55 A. 850 ; 9 Luok. 272 ; (1984) 
M. W. N.248 5 (1934) M. W. N. 562. Where the incidents which form the transaction do in themselves come 
within the terms of this section, forming an unlawful assembly and thereby to overawe and intimidate 
other persons, preventing them from doing what they are legally entitled to do and compelling them to 
abandon their property which they are entitled to keep, amounts to a serious breach of the peace and an 
order under this section would be justified. A. I. R. 1931 Pat- 837 (2) = 181 1. C. 539 = 32 Or. L. J. 739 = 12 P. 
Ii- T. 556 = 1931 Cr. C. 783 = 16 A. I. Cr. R. 349. An offence punishable under s. 504, I, P. C. involves only an 
intention to provoke a breach of the “public peace” or knowledge that the provocation given is likely 
to cause a breach of the “ public peace.” Such an offence cannot be said to be one involving a breach 
of the peace. 7 Liuok- 873 *, A* !• Ri 1930 C. 802 5== 84 C* W- H- 651 =s: 1930 Cr- C. 1087 = 32 Cr* li* J* 859 129 

I. G* 413* 


SECTION 107. 

L— CffiCUMSTAHCES UNDER WHICH PROCEEDINGS MAY BE TAKEN UNDER 

THIS SECTION. 

Notes.— 1* Breach of ihe peace mast he imminent [P 150, n. 4]— The object of the section is not to 
punish persons for anything they might have done in the past, but to prevent them from doing something 
which is likely to occasion a breach of the peace or disturbance of public tranquility in the immediate 
or near future. These proceedings are intended to be preventive and not punitive. It is therefore 
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[Chap. VIII, 

incumbent on the prosecution to give clear proof of acts or specific conduct on the part of the person proceeded 
against from which a reasonable immediate inference could be drawn that a breach of the peace or disturbance 
of public tranquility is likely, 12 Lah* 457 ; A* I* R* 1931 jLd»h* 184 = 1931 Cr. C. 304 = 131 L C. 205 = 32 Cp* Ii« J* 
693=ifil.L Cr.R, 310; A. LB. 1932 Lah. 101 ==33 P.L. R. 370 = 1982 Cr. C. 121. ft need not always be 
necessary to prove also an overt act towards a breach of the peace in respect of any of the accused. 52 A. 
593. 


IL-DOING A WRONGFUL ACT. 

2. Party acting within right ought not to be called upon to give security!/^. 152, n. 14]-~The 
fact that a person does a lawful act in a lawful manner and even if by so doing he has injured the susceptibili- 
ties of a person of a different laith would not in itself be sufficient to warrant proceeding.s under this section. 
A. I. R. 1929 Lah. 138 = 31 Cr. L. J. 75 = 120 1. G. 427 ; A. L R. 1932 Lah. 101 = 33 P. L. R. 370 = 1932 Cr. C. 121. 
If a rightful act causes tensi’on likely to lead to a breach of the peace, the doers ol that act cannot l)e placed on 
security. A. I. R. 1933 Lah. 36 = 33 P. L. R. 935. Hut if a legal right is exercised in an unlawful manner 
as by a show of force, action under this section is proper. A. I. R. 1934 Oudh 179 = 11 0. W. N*501iss= 
1984 0. L. R. 391 = 35 Cr. L. J. 809 = 148 I. C. 899 = 1934 Cr. C. 575. When the acts of one party have been lawful, 
and provoked by the unlawful acts of the other party, there is no justification for taking proceedings against 
both parties. A. I. R. 1929 M. 842 = 2 M. Cr. C. 287 = 30 Cr. L. J. 931 = 1 18 I. C. 604 = 1929 Cr. C. 610. 

III.— BREACH OP THE PEACE LIKELY TO ARISE PROM DISPUTES RELATING 

TO IMMOVABLE PROPERTY. 

3. Jurisdiction under this Chapter net ousted by Chapter XII IP. 153, // I5j— T he District Magistrate 

has a discretion in respect of which of the powers conferred on him to ensure the peace of the district, he 
should exercise in a particular case and the High Court should ijoI interlere with his discretion, provided the 
action he is taking is not illegal or definitely improper. Where action under s. 107 is not improper the 
proceedings should not be started even if it should be possible to predicate later on that a proceeding 
under s. 145 might eventually give better results A. I. R. 1984 Pat. 463 = 152 I. C. 1050 1934 Cr. C. 1059. 

4. Section not to be used to give possession of immovable property to one of two contending parties 
[P. 153, n. 16]-“The Court might take possession of the property in dispute under s. 145, but it is not* 
entitled to do so under this section with the intention of giving possession to the party found entitled 
A. I. R. 1934 Nag. 142 = 30 », L. ' . 298 = 35 Cr. L. J. 991 = 149 1. C. 429 = 1934 Cr. 0. 571. 


lY.-JURISDICTION OF MAGISTRATES IN RESPECT OP PROCEEDINGS 

UNDER THIS SECTION 

5, Magistrate c&nnot call on a person residing outside his jurisdiction to furnish security [P. 154 , 
«.23]— A Subdivisonal Magistrate has no jurisdiction to iniiiaie proceedings under this section against a 
person residing outside his jurisdiction. Under CL (2) either the person informed against or the place where 
the breach of the peace or disturbance is apprehended must be within the local limii.s of his iurisdiction 

A. L R. 1935 Pac, 181 (i) = 154 I. C. 873. 

6 , What is meant by “unless the person is within the jurisdiction” \P 151, /?. 24h-The section 
makes no reference to the residence of the persons proceeded against. All that it provides is that if such 
persons “are” not within the jurisdiction of the Magistrate, his jurisdiction is ousted. A person may be 
within the limits of a Migistrate’s jurisdiction and 3 etmay not have residuia* within such limits. At the 
same time, to bold that a person “ is ” within the local limits of a Magistrate’s jurisdiction only because he is 
present in Court when the Magistrate draws up his order under s. 112 , having appeared in obedience to a 
summons issued by the Magistrate, is to make the section nugatory. If the person infoimed against is not 
within the local limits of the Magistrates jurisdictiim when the proceedings are to be initiated, he has no 
jmi^diction. 54 A. 841. But even a stay for a day will be sufficient to give the Magistrate jurisdiction. 
39 M. L. W. 215 «= A. I. R. 1934 M. 255 = (1934) M, W. N. 404 = .1934 M. Cr. C, 87 = 66 M. L. J. 420 = 85 Cr. L J. 
628 = 148 I, C. 226 = 1934 Cr. C. 475. 

7, On transfer, Magistrate has jutladiction to draw up proceedings against other persons also 
IP 163, see n. 28]-On a police report proceedings were started by the Sub-divisional Magistrate against certain 
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persons. The District Magistrate transferred the cases to the Deputy Magistrate. The Deputy Magistrate 
after going through the police report drew up fresh proceedings against a number of others mentioned in the 
report ; held he had jurisdiction to do so. 59 C. 1484. 

8. How far the principle of autrefois acquit is applicable IP, 155, ?/. 30-B]— The events which have 
been the subject of judicial pronouncements should not be made the ground of fresh proceedings under s. 107. 

A. I. R. 1929 M. 842 ===* 2 M. Cr. C. 287 = 30 Or. L. J. 931 = US I. C. 504 = 1929 Cr. C. 610. 

9. Power cannot be delegated to arbitrator, — A Magistrate could not delegate his power to make an 
order under this section to arbitrators. A. L R. 1931 Pat. 92 = 130 I. C. 810. 

10. Can the Magistrate send the petition to the police for inquiry and report ? —A petition under 
this section is no doubt not a complaint and therefore the Magistrate cannot proceed under ss. 202 and 203 of 
the Code. But there is no justification for holding that the Magistrate cannot independently of those sections 
refer the matter to the police for inquiry and report. In acting under ss. 107, 108, 109 or 110 the Magistrate 
does not, so long as he does not record an order under s. 112, act judicially. The proceedings become judicial 
only from the stage of inquiry under s. 117. It follows therefore, that apart from the provisions of s. 202, a 
Magistrate proceeding under Ch. VIII has the right to call for a report from the police before issuing notice 
under s. 112. 54 A. 1036. 

11. Crown has the right to conduct the case after issue of notice.— When notice is issued under 
s. 112, the Crown has the right to conduct the case against the person asked to show cause. S. 495 also gives 
the Magistrate discretion to permit the case to be conducted by any person mentioned therein. 54 A. 1086, 

VI.— SCOPE OF SOB-SECTIONS (3) AND (4). 

12. Jurisdiction to remand person into custody— Right of person arrested»to bail [P. 155, n, 34] — A 
person proceeded against under this section, is, as of right, entitled tc bail. Jf the Magistrate considers that 
immediate measures are necessary for the prevention of a breach of the peace during the pendency of the 
inquiry, he could direct the person to execute a bond for keeping the peace until the completion of the inquiry. 
A. 1. R. 1933 Rang. 165 = 34 Gr. L. J. 1195 === 146 I. G. 23 = 1933 Cr. C. 764 ; A. 1. R. 1933 Rang. 164 => 34 Cr. h. J. 
950 = 145 L a 344 = 1933 Gr. G. 763. 


SECTION 108. 

Note. — What is required to be proved under this section. — It must be shown that there is danger 
of the person continuing his seditious activities unless he is prevented from doing so under this section. 
It may fairly be assumed that a person who habitually does something is likely to continue to do so, 
but then the habitual nature of his activities must be clearly proved. A. I. R. 1932 Lah, 7 ~ 134 I. G. 486 = 
82 Cr. L. J, 1172 = 1932 Cr. C. 17. The words “ disseminates or attempts to disseminate ” refer not to the 
number of acts performed but rather to whether the evidence showed that there was something to show 
that a repetition of the offence was probable. This depends on the facts of each case. A. I. R. 1932 Pat. 
213 = 13 P. L. T. 275 = 1932 Cr. C. 494 = 189 I. C, 88 = 33 Cr. L. J. 711, The provisions of the section 
could not be applied in respect of an isolated speech made on a special occasion and at a meeting for a 
special purpose. There must be evidence of the person having made any other objectionable speech in 
the past or of his having an intention of doing so in the future. 9 Luck. 344. 


SECTION 109. 

Notea.— 1. “Taking precautions to conceal his presence” [See p. 159, n, 8-A] — The expression 
“taking precautions to conceal his presence ” is equivalent to taking precautions to conceal the fact that 
he is present The precautions may take the form of (a) concealing himself or (d) concealing his identity. 
Concealment of one’s identity however cannot mean the same as concealment of one’s presence. The 
object in each case might be quite different Where a man of small status posed himself as the Raja of a 
big State in order to facilitate his cheating other people, the mere concealment of his real identity would not 
have helped him to cheat others until he attempted to assume the identity of the Raja. The concealment 
of his real identity was no part of his criminal objective and cl. (a) of this section .is not applicable to such a 
case. 56 A* 814. 



16 


SUPPLEMENT TO SOHONi'S COMMENTARIES. [Chap, VIII, 

Where the accused when questioned, gave correct information as to their names and addresses 
they cannot be said to be concealing their presence within the meaning of s. 109. 60 C« I<. J. 181 =3= A* !• 
1929 C. 729 =s 1929 Cr. C. 365. The section refers to a person concealing the fact of his infesting the Magis- 
trate’s jurisdiction and not to concealing himself as one who hides from a policeman. In the former 
case if there is reason to believe that that is a precaution taken with a view to commit an offence, the 
Magistrate can require him to give security. 57 C. 949. 

The words “is taking” in cl. (^) mean “ has taken” or “has been taking. ” Otherwise no action 
can be taken against a man after he has been arrested and the arrest itself will become futile. A. I, B. 1938 
Pat 69 = 15 P. L. T. 836 =« 1935 Cr. C. 139. 

2. Concealment must he within local limits of Magistrate’s jurisdiction.— Clause {a) does not 
mean that the man is taking precautions to conceal the fact of his being present within the local limits 
of the Magistrate, but it means that he is taking precautions to conceal his presence and that the conceal- 
ment is to be within the local limits of such Magistrate. A. I-K. 1985 Pat. 69 « 15 P. L. T. 836 =«= 1935 Cr. C. 
139 5 SO A. 909 (P. B.) 

S. Single act of taking precaution to conceal presence snfficient— conduct need not be continnons. 
—It is not necessary in order to bring a person within the operation of cl. («) to show that he has followed a 
continuous course of conduct in taking precautions to conceal his presence. Otherwise it would be im- 
possible to take action against any person however bad his character or intention to commit an offence 
may be, if his attempt at concealment were confined to a solitary instance. A. 1. R. 1934 Oudh367 ^11 
0. W. N. 935 = 1934 0. L. R. 70S == 35 Cr. h. J. 1272 = 151 I. C. 286 = 1984 Cr. C. 1058 5 A. I. R. 1930 Pat. 497 « 
31 Cr. L. J, 1125 = 126 I. C. 855 == 1930 Cr. C. 925. In A. I. R. 1929 C. 729 = 60 C. L. J. 181 = 1929 Cr. C. 365 it 
was held that s. 109 (a) refers to the case of a continuous act -and not to the case of an isolated effort 
at concealment. 

4. Meaning of « give a eatisfactory accoant of himself ” [/*. 158, n, 6]— The words “ a satisfactory 
account of himself ” do not necessarily mean that the person should give his correct name and address or even 
the object of his being present at the particular place and time, but that he should satisfy the authorities by 
explaining the suspicious circumstances appearing against him. To hold otherwise would mean that if a 
person be found by the police with implements of housebreaking near the house of a wealthy man, thereby 
indicating that he is about to commit burglary there, and when challenged by the police he gives his name 
and address and admits the object of his being there, no action can be taken against him. Such a man is cer- 
tainly liable to be dealt with under s. 109 and he comes under both clauses (n) and (l?\ A. I. R. 1985 Pat. 69*= 
15 P. L. 1. 835 » 1935 Gi*. C. 139. 

9. Sureties may be proceeded against even after one year if bond was forfeited within the period.— 

If the bond was forfeited on account of any act of the accused person within the period for which the suieties 
had bound themselves, they would be liable whether the proceedings were started against them before or after 
the expiry of the perio^d. 54 A. 835. 


SECTION no. 

Notes.-!. Magistrates specially empowered [P. 160, n. 2]-A general order empowering First 
Class Magistrates to proceed under this section, is lawful. A. I. R. 1988 A. 676 = 1988 A. L. J, 777 L. R. 18 A. 

(Cr.) 13 = 35 Cr. L. J. 218 ^ 146 I. C. 900 = 1988 Cr. G. 1188 = 21 A. 1. Cr. R. 13. 

2. Non-prosecation for substantive offence no bar to action under this section.— The mere fact that 
there may be some reason to suppose that the accused have committed some substantive offence under the 
Penal Code is no obstacle for the institution of proceedings under this section. A. I. R, 1938 A. 676 = 1988 
A. li. J. 777 =: L. R. 15 A. (Cp.) 13 = 35 Cr. L. J. 218 = 146 I. C. 900 = 1933 Cr. C. 1188 = 21 A, I. Cr. R. IS 5 62 A. 
448 ; A. I. R. 1933 Oadh 251 = 10 0, W. N. 825 = 84 Cr. L. J. 852 = 144 I. C. 944 = 1983 Cr. C. 567. 

I.— PERSONS OVER WHOM JURISDICTION MAY BE EXERCISED. 

3. Person must be within the local limits of Magistrate’s Jurisdiction [i> 160, n. 8]— It is plain from 
the language of s. 110 itself that residence within the jurisdiction is not meant it the Legislature had intended 
to confine the operation of the section to persons residing within the local limits of the Magisiraie’s jurisdiction 
it would have said so in plain language. A. I. R. 1931 C. 65 (1) « 52 C. L. J. 415 = 35 C. W. N. 255 = 129 I. C. 
688 » 32 Cr. U J. 425 = 1931 Cr, a 64 = 15 A. L Cr. B. 453. If the person had resided within the jurisdiction of 
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the Magistrate and habitually committed thefts and disposed of stolen property within that jurisdiction the fact 
that he absconded and was brought back by the police from another taluk does not oust the jurisdiction of the 
Magistrate. 23 S. L. R. 438 «= 30 Cv. L. J. 849 » 117 I. C. 777 « 1929 Cr. G. 333:=: A. I. R. 1929 Sind 166. 

n.— CONDUCT COMING WITHIN THE PURVIEW OP THIS SECTION. 

4. Person who is by habit a robber, honseabreaker or thief or forger.— To prove that a person is a 
habitual thief and burglar it is not enough if a witness should state that he is a “bad character.” But if the 
witness should further state that the person habitually commits theft, then there is no ambiguity and the 
evidence is admissible as evidence of general reputation. 51 A. 275. To prove that a man is by habit a thief 
under cl. (a) evidence can no doubt be led of his general reputation about the matter and evidence that he was 
suspected in a particular case by a particular person or by the police of having committed a theft. But there 
must be a large number of such cases before it can beheld proved on this evidence alone that he is by habit a 
thief. A. L R. 1930 Lah. 345 ==:32 Cv. L. J. 62 «:= 127 L C. 861 1930 Qt. C. 393. 

5. Vhat amoimts to habitually harbouring thieves, etc. [P. 161, n. 12]— It is not enough to prove 
that the person helped accused persons in one or two cases, but that he is in the habit of protecting thieves as 
such. One or even two cases perhaps may not be sufficient to prove habit and character, but a number of 
similar incidents cease to be isolated facts and become evidence of habit and character. How many such 
facts should be proved depends un the circumstances of each case. A. I. R. 1933 Pat. 189 = 14 P. L. T. 482 = 
143 t C. 687 = 84 Gv. Ii. J. 643 » 1933 Gr. C. 520. 

6. Peraoh of desperate and dangerous character [P. 162, ft, 16]— A man of “desperate and 
dangerous character ” means a man who has reckless disregard of the safety of persons and the property of 
his neighbours. 61 G. 588. Where a person was found lo be quarrelsome, to have threatened members of the 
Municipal Board for having ordered the closure of his shop and to have thrown bricks into people^s houses or 
on the streets, held that this does not make him a dangerous or desperate character though it may arouse 
suspicion of his sanity. A. 1. R. 1931 A. 437 — L. R. 12 A. (Cr.) 92 = 32 Cv. L. J. 1070 = 133 I. C. 535 = 1931 Gv. C» 
709 = 16 A. 1. Cr. R* 26. If the accused are proved by evidence to be members of a secret society the purpose 
of which is to cause a revolution by the use of bombs, pistols and other forms of violence, proceedings 
under this section can legally betaken against them. A. I. R. 1933 A. 676 = 1933 A. L. J. 777 L. R. 15 A. 
(Cv.) 13 35 Gv. L. J. 218=c 146 L G. 900 » 1933 Cv. a 1188 » 21 A. 1. Gr. a 13 ; A. I. R. 1933 A. 674 (1) == 1933 Cv. 
G: 1186^146 1,0.1070. 

See General Notes to the Chapter “ Evidence’’ at p. 21, infra. 


SECTION 112. 

See General Notes to the Chapter— Preliminary Order and its Contents, at p. 19, infra. 

SECTION 117. - 

- Notes. — 1. SnbvBection (2) — Sttmmoning of witnesses. — Ordinarily the person proceeded against under 
this chapter and ordered to give security for good behaviour is entitled to have his witnesses summoned at 
Government expense as in warrant cases unless the Magistrate for reasons to be recorded declines under s. 257 
(I ) to summon all or any of the witnesses named by the person concerned A. I. R. 1932 Lah. 577 = 138 I, C. 

765 »= 38 F. L. R. 742 » 33 Cv. L. J. 679 = 19 A. 1. Cv. R. 39 » 1932 Cv. C. 805. 

2. Ho Charge need be framed.— These words can only mean that no occasion can arise for framing a 
charge, because under s. 221 (l) every charge shall state the offence with which the accused is charged.. In 
security proceedings the place of charge is taken by the “ order in writing setting forth the substance of the 
information received ” prescribed by s, 112. 63 M. 173 (F. B.) 

3. Sab-section (8)— High CoEVt*s power to reduce interim security.— The provisions of Ch. XXXiX 

relating to bail do not apply to an order under s. 117 (3). The security cannot therefore be reduced 
by the High Court under s. 498. But the High Court may in the exercise of its inherent powers reduce the 
interim security demanded under this sub-section, if it finds it to be too high ; but any such reduction will not 
in any way affect the amount of security that the persons may be finally required to give. A. I. R« 1930 Lab. 
529 31 Cr. L. J. 812 == 125 L C. 822 = 1930 Cr. a 677. 
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SECTION 118. 

See General Notes to the Chapter— Final Order, at p. 22, iti/ra. 


[Chap. VIII, 


SECTION 120. 

Note.— Period of release on bail pending appeal mast be eaclnded from imprisonment.- There is no 
provision in any section oi the Code that a person ordered to furnish security under this chapter should 
have the period for which he was on bail pending his appeal excluded from the period for which he 
is to be detained in jail. S. 426 allowing an Appellate Court to releases person on bail pending the hearing 
of the appeal only refers to convicted persons. Though sub-sec. (3) of that section providing for the exclusion 
of the period for which the accused was on bail does not apply to persons imprisoned under s. 120 as they are 
not convicted persons, s. 426 may be applied to such cases by analogy. Whether or not that section applies, 
the general principles of Criminal law require that the period during which the person was released on bail 
must be excluded from the period for which he was required to undergo imprisonment on failure to give 
security. A. I. S. 1834 A. 84S = 4 A. V. R. 76 = 1934 A. L. R. 1048 = 36 Cr. L. J. 177 = 182 I. C. 785 == 1934 
Cr. C. 1081. 


SECTION 121. 

Note.— What constitutes breach of the bond [.P. 167, noie]—A breach of the bond is committed when 
the accused commits, or attempts to commit or abets any ofence punishable with imprisonment. The mere 
fact that he is again found in suspicious circumstances without any means of livelihood or is unable to give a 
satisfactory explanation of himself which may justify afresh proceeding against him under s. 109 would not 
result in the forfeiture of the bond, because that does not amount to the commission or attempt to commit or 
abetment of an offence though it might be the preparation for the commission of an offence, but short of an 
attempt 84 A. 338. 


SECTION 123. 

Hotea.— 1. Bub-aeotton (2)— Sentence oommencea from date of Hagiatrate’a order.— Where a person is 
ordered by the Magistrate to be detained in prison pending the orders of the Sessions Judge, such person must 
be considered to be undergoing a sentence of imprisonment and not merely as an under-trial pri.soner detained 
in custody. The sentence awarded by the Sessions Judge should be deemed to have commenced from the 
date of the Magistrate’s order and not from the date of the order of the Se.ssion’s Judge. 7 Lack. 219 followina 
SO A. 334 (F. B.) ^ 

2. Notice muat be given to peraon directed to fnrnlah aoourlty [/». 169, «. 6J— The person affected 
by the order must have an opportunity of being heard before the final order is made under this section 13 

Pat 770. 


8. Jadgo must pass hla own order [/> 169, «. 7]— On a reference under sub-section (3) the Sessions 
Judge has no jurisdiction to direct the Magistrate to pass a fresh order under s. 112 and after complying with 
the provisions of that section, to try the case de-novo. On a reference, the Court of Ses.sion or the High 
Court is acting as a Court of first instance and not as a Court of Appeal. A. 1. B. 1982 Sind 88 = 26 S. L R 

300 1932 Cr. C. 628 = S3 Cr. L. J. 898 = 139 I. C. 783, 


A Sessions Jodge not to accept or reject the sureties offered— [See P. 170, «. 9]— The provisions 
contained in ss. 122, 123 and 406-A make it clear that the power to reject sureties is given to the Magistrate 
and that there is a right of appeal from an order passed by the Magistrate refusing to accept or rejecting a 
^ety under s. I22 to the Sessions Judge. The clear implication of these provisions taken together is, that the 
Magistrate is vested with the authority either to accept or reject sureties demandable under s. 110 and it is not 
open to the Sessions Judge exercising jurisdiction under s. 123 to accept or reject the sureties offered. The 
"Tf “P^^/othe Se-ssions Judge when sureties are offered is to send the proceedings back to the Magis- 
trate for taking action under s. 122. 61 C. 588 ; 9 Pat liU ^ ^ 

17 ft « 12 ^' n should generally be same as the period for which security is demanded [/». 

170, tte I2J— note 18, General Notes to the Chapter at p. 22, infra, ^ 
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GENERAL NOTES TO THE CHAPTER. 

L— OBJECT OF CHAPTER. 

Notes.— 1. Object of proceedisgs is preyention of offences, not punishment [P.lTljW. 1] — 
These preventive sections are not intended to be used to punish accused persons for offences that have been 
committed, but to prevent them from committing offences which they are by their nature or habit likely to 
commit. A. I. R. 1933 A. 8S9 » 1933 A. L. J. 8S3 = L. R. 14 A. (Gr.) 413 = 147 I, G. 551 = 1933 Cr. G, 1534 ==20 
A. 1. Cp. R. 348. Where the particular charge against a person was a definite and specific offence under s, 401, 
I. P. C. it was held that the preventive sections cannot be used in such cases. A. I. R. 1929 A. 813 = 1929 A. L. J* 
981 = L. R. 10 A. (Cp.) 127 30 Cp. L. J* 1086 = 119 I. G. 571 = 1929 Gr. C. 449 12 A. I. Cp. R. 208. 

II.— POIHTS TO BE NOTED BY MAGISTRATES. 

2» Procedure laid down must be carefully followed [ P, 173, n, 1 J— When trying a case under 
s. 110 the Magistrate is required by law to function as a judicial officer and nothing should be done in the 
trial of such cases to lay the proceedings open to the comment that the Magistrate was both in the po.^-ition of 
a prosecutor and a judge. In the trial of such cases, like other cases, the procedure prescribed by law must be 
faithfully followed, the evidence must be judicially considered and findings based on judicial principles must 
be recorded. A. I. R. 1934 A. 785 * 3 A. W. R. 658 = 1934 A. L. R. 948 = L. B. 15 A. (Cr.) 79 = 86 Cr. L. J. 33 = 
152 1. C. 120 = 1934 Gr. G. 936 = 21 A. I. Gp. R. 153. 

3. Points to be noted in fixing security [P. 174, n. \\\— -Quantum of Security to be demanded 
—The amount of security to be demanded should not be more than what the person bound over may 
reasonably be expected to furnish. A. I. R. 1931 C. 18 =; 52 C. L. J. 405 = 1931 Cr. C. 50 = 130 1. C. 880 = 82 Cr. 
L« J. 593s= 16 A. I. Cp. R. 225. To demand a bond for an amount beyond the means of the person, leaves him 
no option even if he wanted to furnish security, and practically amounts to sending him to jail under a sum- 
mary procedure without his having been tried and convicted ffir an offence. This certainly is not the object 
of the section. A. I. R. 1932 Lab. 559 = 33 P. L. R. 911 = 1532 Cp. C. 713 = 139 I. C. 696 = 33 Cp. L. J. 831. It is 
certainly preferable that the person should be at large when there is a chance of moderating influences 
being brought to bear on him than that he should be associating with confirmed criminals in gaol by reason 
o£his inability to furnish security beyond his means, A. 1. R. 1933 A, 674 (2)= 1933 A. L. J. 927 L, R. 15 A. 
(Cr.) 9 = 35 Cr. L. J. 183 = 146 I. G. 875 = 1933 Gp. C. 1186 = 21 A. 1. Cr. R. 9. 

III.— INFORMATION ON IHHICH PROCEEDINGS MAY BE INITIATED. 

4« Person to whom notice is issued under s. 112 is not entitled to copy of police report 
[See P, 177, n, 17]— S. 548 provides that if any person affected by the orders of a Criminal Court desires to 
have a copy of “ other part of the record” he shall on applying for such copy be furnished therewith. The 
record intended is the magisterial record and such record in proceedings under s. 107 begins usually with the 
order under s. 112 except where a Magistrate not empowered under s. 107 issues a warrant under cl. (3) of that 
section. The information leading to action under s. 107 may be of the most varied kind and the Magistrate 
is not bound to disclose the nature or source of such information. Therefore the inlormation or report of the 
police is not part of the record within the meaning of s. 548 and the person to whom notice is issued is not 
entitled to a copy of it. 54 M. 422. 

I Y.— PRELIMINARY ORDER AND ITS CONTENTS. 

5. Order must set forth the suhstance of the information [P. 178, «, 19]— In proceedings under 
s. 107 merely to reproduce the language of the section without specifying in what way and with reference to 
what matter the person was likely to commit a breach of the peace and in what way he was likely to do a 
wrongful act which might occasion a breach of the peace, is vague and cannot be supported. A. I. R. 1929 
Pat. 67 = 10 P. L. T« 639 = 30 Cr. L. J. 492 = 115 I. C. 545 — 12 A. 1. Cr. R. 451. In respect of proceedings 
under s. 110, ordinarily it is sufficient under that section if that portion of the clause of s, llO which is appli- 
cable to the particular case is specified in the notice. Where the particular clause refers to two or more 
offences the particular offence or offences which is appropriate to the particular case should also be mentioned 
in the notice. This applies more particularly to clause (</). 52 A. 448, Thai “ you possess a bad reputation 
in the vicinity of your village” or that “ you have only a nominal means of livelihood except the proceeds of 
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burglary and theft ” or that « you have been strongly suspected to have committed the following burglaries ” 
is not a proper notice under this section. A. L R. 1929 A. 813 — 1929 A. L. J* 981 = L. B. 10 A. 127 » 30 
Cr. L. J. 1036 = 119 I. C. 571 = 1929 Cp. C. 449 *= 12 A, I. Cr. B. 208. In a notice under s. 110, it is not proper to 
refer the party proceeded against, to a police report. The Magistrate should extract and plainly state the facts 
which in his opinion will, if established by evidence, necessitate the taking of security from the said party. 
(l933jM. W. H. 875. The words “ substance of the information” in s. 112 mean with reference to s. 110, such, 
or so much of the information as would enable the party to know under what clause of s. 110 he is charged 
or to what particular class of offenders he is said to belong. Even if it be held that it is necessary to give 
complete information in the notice, the omission at the most is an irregularity under s. 537 and should not 
vitiate the entire proceedings without proof of prejudice to the accused. 87 C. 608. The intention is to 
give in substance an abstract of the facts upon which the Magistrate charges the persons proceeded against so 
as to give them notice of what they have to meet and be prepared to meet it. 59 M. L. J. 887 = 82 M. L. V. 
320 = (1930) H. W. K. 698 » A. 1. B. 1930 If. 859 = 3 M. Cr. C. 340 82 Cr. L. J. 27 = 127 1. 0. 652 = 1980 Cr. 

a 1033. 

6. Gan the order be amended ?— Having regard to the fact that a Court can at any stage of the 
proceedings amend a charge, by analogy it must have a similar power in the case of a notice under this 
section, which in many respects is analogous to a charge. (1933) H. W. N. 561. But the Court has no power 
after the order under this section was drawn up and communicated to the accused to alter the period during 
which the accused is to be of good behaviour. A. I, R. 1938 Sind 8 = 27 S. Ii.R. 19 = 84 Cr. L» J. 9 = 140 
I. a 170 = 1933 Cr. C. 32 = 19 A. L Cr. B. 96. 


Y.— PBOCEDURE IN INQUIRY UNDER 8. 117. 

7. PeFBons proceeded against mast be given a fair opportunity to enter into their defence [jP. 179, 

«. 27]— A per.-on who is called upon to furnish security is entitled like other accused persons to have his full say 
in the matter and there is no warrant in law for calling upon such a person to “ examine up to 30 of his best 
witnesses” thereby playing the rdle of a Judge to decide for himself who are his “best witnesses,” and 
examine only such witnesses. A. I. B. 1934 A. 733 = 8 A. W. R. 653 = L. R. 15 A. (Cr.) 79 = 1934 A. D. R. 948 «« 
86 Cr. L. J. 33 152 1. a 120 = 1934 Cr. G. 936 = 21 A. I. Cr. R. 183. 

8. In good behaviour cases procedure for warrant oases shall he adopted [P. 180, n. 81]— 

Whether s, 256 applies to proceedings under s, 110. — ^The person against whom an order is made under 
s, 112, is fully aware of what is alleged against him and as the evidence of the prosecution witnesses is 
recorded in his presence he has every opportunity of cross-examining them. There is therefore no reason 
why he should be allowed the right of a second cross-examination under s. 256. That section therefore does 
not apply to proceedings under s. llO. A. I. R. 1933 Bang. 29 = 34 Cr. L. J. 468 = 142 I. C. 752 = 1933 Cr. G. 277. 
S. 256 is not applicable to a person called upon to give security for good behaviour I ut he has a qualified right 
given by s. 257 of the Code. A. I. R. 1933 Sind 8 » 27 S. L. R. 19 = 34 Cr* L. J. 9 = 140 I. G. 170 = 1988 Cr. C. 
32 5= 19 A. 1. Cr. R. 96 ; 53 If. 173 (F. B.) But in 52 A. 448 it was held that s. 256 was applicable to inquiry into 
cases under s. 110 so far as practicable. 


YL-JOINT INQUIRY. 

9. Generally every person has a right to have his case Inquired into separately [P. 181, 38]— 

When several persons are jointly proceeded againt they should not be treated as if they formed one single 
individual without discrimination and without an attempt to discover which of them was likely to commit a 
breach of the peace. 52 A* 593. 

10. persons associated together may be dealt with jointly [P. 181, «. 39]— A joint trial can be held 
and a joint trial is the proper procedure in the case of persons acting in concert ; persons who are associates and 
confederates, so as to call into operation the provision contained in s. 117 (5). In cases where proceedings are 
taken jointly against more persons than one, the Magistrate is required to come to separate findings as regards 
each of the persons charged, individually, 61 C. 888 ; A. I. R. 1980 C. 294 = 84 C. W. H. 144 «« 81 Cr. L. J. 944 

125 1. G. 835 sBs 1980 Cr. C. 382. When a person is in the habit of committing theft in association with 
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Other persons as members of a gang of thieves, the case of all such persons may be dealt with in the 
same inquiry provided none of the persons concerned were thereby prejudiced in their defence. 12 Rani* 
169. A joint inquiry under s, 117 is legal if evidence of reputation is against all together and not against 
each accused separately. 54 M. 834. Where two persons were alleged by the prosecution to be members of a 
gang of habitual thieves and robbers and were always associated jointly in the commission of thefts, burglaries 
and robberies, one order can be issued against both of them under s. 112. A«l* K# 1983 Oudh 251 » 10 0« W«K« 
325 «84Gv. L. J.852=.l441.a 944 := 1933 Cv. G. 557 ; A. L R. 1933 Oadh 195 »= 10 0. W. N. 238 » 84 Cs. 1*. J. 
798 144 L & 577» 1933 Gp« a 882. 

¥IL— EYlDfiNCE. 

11< There must be evidence before final order can issue [/. 183, n. 44]— The object of & 110 
is to ofier protection to the public and is not intended to be an engine of oppression. In all cases under 
ss. 108, 109 or 110 there must be legal evidence on the question of repute. The statements have got to 
be tested in the light of tangible facts and particulars if there are any such facts to support the story. If there 
are no such facts, the evidence loses its value. A. 1. R* 1930 A. 37 s=s 31 Cr« L. .J. 301 » 121 L C« 559 » 193o 
Cr. C. 58. Mere suspicion ’’ is worthless and inadmissible unless supported by good reasons. A. 1. B. 1929 A. 
599 (2) » 1929 1. L. J. 938 L. R. 10 A. (Cr.) 106 » 30 Gr. L. J. 693 »= 116 1. G. 801 ^ 1929 Cr. C. 174» 
12 A. 1. Cr. R. 114. 

12. Mature of Evidence [P. 183, n. 46]<— In cases where there has been a previous order under 
section 1 10 witnesses ought to make it clear in their evidence that their evidence relates to the reputation of 
the persons proceeded against subsequent to their release from imprisonment It would be intolerable that on 
the same evidence as before, suspected persons should continually be sent to jail under that section. 55 A. 404. 

Mire proof of previous conviction not sufficient [P. 184, n, 46 (^)]— In the absence of cogent and 
convincing evidence in proof of the fact that the person is by habit a thief or a house-breaker, bis previous 
conviction several years earlier, cannot by itself ^ a justification for binding him over under s. 1 10, A. L B. 

l934A.73d«8 1.W.R.653»1934 A.L.R.948»£i.R. 13A. (Cv.)79»i36 Gf. L. J. 33 »» 152 1. a 120 » 1984 
Gv. G« 986 21 A. 1. Gv. R. 153. 

13. Confession of one of the persons proceeded against may be taken into consideration against 
others. — The word “ offence as used in s. 30, Evidence Act has a wide signiticance and thei e is no reason to 
hold that that section may not be applied to a proceeding under s. 110, Cr. P. C. against a number of persons 
one of whom has made a confession implicating oth^r persons whose conduct is also the subject of an inquiry, 

1934 A.L.J.1170» A.l.ai934A.927 = 4A. W.R.42»»li.B.i5 A. (Cr.)153r=zl984A.L. R. 1065 lOl i, c. 
881 » 1934 Gr. C. 1246 » 21 A. 1. Cf. R. 269. 

YllL— EYIDEKCE OF GENERAL REPUTE. 

14. tfhat is general veputation [P. 186, 53]— Reputation is the sum total of the rumours and 

talks about a man accepted and believed by those who know him well. The evidence of reputation is made up 
partly of the belief of the deponent and partly of what he heard from others of their beliefs. The distinction 
between reputation and rumour is well marked though it may be difficult to say generally where a rumour ends 
and reputation begins. A. I. R. 1933 Fat. 189 = 1933 Cr. a 520 « 143 1. C. 687 14 P. L. T. 482 » 84 Cr. L. J. 

643. 

18. Adminibility of evidence of general vepatation [See P. 187, n. 55]— Evidence of general repute 
does not offend against the rule against reception of hearsay evidence or the provisions of s. 60, Evidence 
Act What weight is to be attached to such evidence must depend on the fact whether the witness is independ- 
ent or impartial, whether he is in a position to disclose the source of his knowledge and whether that source 
is such as to inspire confidence. A. I. R. 1934 A. 785 8 A. W. B. 655 =3% L. B. 15 A. (Cr.) 79 « 1984 A L. R. 948 *» 

36 Cr. L. J. 38 152 1. C« 120 3S 1934 Gr. a 936 » 21 A. L Cr. R. 153. Evidence of general repute and character 

is admissible in cases under this section and specific instances where reasonable suspicion fell upon the accused 
are good evidence to show the basis of bad reputation. Whether from such instances habit and character can be 
inferred is a matter to be inferred on the facts of the particular case. The evidence of those who know the man 
and his reputation is admissible. Evidence of those who do not know the man but have heard of the 
reputation is not admissible A. I.R. 1938 Pat. 189 » 14 P. L. T. 482 ac 1983 Cr. C. 520 * 143 1. C. 687 « 34 Cr. 
L« J. 648 ; -51 A* 275 ; 6 Lack. 36. Evidence given by police-officers, about the general repute of a person and 
of association with proved revolutionaries, if it is not merely based on rumour, or suspicion, is admissible 
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Hearsay evidence does amount to evidence of general repute for the purpose of section 110, provided there is a 
reasonable foundation for it. A. I. R. 1938 A. 674 (2) = 1933 A. L. J* 927 = L. R. 13 A. (CrO 9 = 35 Cr* L. J. 163 = 
148 L C. 875 « 1933 Cp. C. 1186 = 21 A. I, Or. R, 9 ; 81 A. 275. Reports made by various persons about thefts and 
burglaries, committed in their houses expressing their suspicions against the person proceeded against could 
be legitimately used, though not as substantive evidence, to corroborate the evidence of prosecution witnesses. 
A, I. K* 1933 Oadh 251 = 10 0. W. N. 323 = 34 Cp. L. J. 852 = 144 I. C. 944 aa= 1933 Cp. C. 657 ; A. L R. 1933 Oadh 
58 = 9 0, W. N. 1012 = 34 Or. L. J. 160 = 1933 Cp. C. 98 = 141 1. C. 251 ; A. L R. 1934 Oudh 49 = 11 0. W. R. 84 = 
1934 0. L. R. 113 = 147 I. C. 388 = 1934 Cp. G. 290 = 35 Cp. U J. 403. 

IX.-~FINAL ORDER. 

16. What is the nature of the bond contemplated.—’Sections 117 and 118 do not contemplate the 
furnishing of a registered hypothecation bond, as good security though it would not be improper for a Magis* 
crate in ca.se of doubt to permit a surety who has signed the bond, also to execute a registered bond hypothecat- 
ing immovable property. What the Code requires is that there should be sureties able to make good the 
amount. These persons should be reliable and possessed of such status, means or property that the amount 
would oe recovered by seizure of their properties or, if arrested they would make good the amount. Though 
under s. 514 the Magistrate cannot proceed by attachment and sale of immovable properties when there is a 
forfeiture of the bond, it would be unfair to accused persons if any general rule of practice were laid down that 
no person who is not possessed of sufticient movable properties should be accepted as a surety. T'he Magis- 
trate has to satisfy himself as to the means and station in life of the surety as well as his character. His discre- 
tion must not be exercised arbitrarily. The primary consideration is whether the surety is likely to fulfil the 
undertaking given by him. 1932 A. L. J. 157 == A. 1. R. 1932 A. 122 = L.R. 13 A. (Cr.) 8 = 33 Cr. L. J. 229 =» 
186 La63:^l932 Gr. G. 147 = 17 A. 1. Cr. R. 98. 

X.--ENF0RCEMENT OF FINAL ORDER. 

17. Security cannot be asked till expiry of Imprisonnient if person ordered to give Beonrity has 
been sentenced to imprisonment IP, 191, n, 66] — Where the accused was sentenced to nine months' imprison- 
ment on 6—6—1934 for an offence under the Criminal Tribes Act and while undergoing that sentence he was 
ordered to furnish security for good behaviour and on his failure to do so was sentenced to detention in 
prison lor one year, held that the order was illegal as under s. 120 (1) the period for which security was required 
should have commenced from the expiration of the previous sentence of imprisonment. (1935) H. W. N. 11. 
Where a Magistrate convicted the accused for an offence under s. 326, 1. P. C. and sentenced him to 
imprisonment for two years and also required him to furnish security for keeping the peace for three years 
from the date of the order, held the order was clearly opposed to law. (1934) M. W. R. 1362. 

18. The period of imprisonment in default of security should he the. same as the period for which 
security is demanded [P, 191, w. 68]— Where a Magistrate ordered the accused to execute a bond under 
s. 106 to keep the peace for one year and in default to undergo simple imprisonment for three months, held 
that the proper order would be that in default the accused should undergo simple imprisonment for one 
year or until such date within the year as the required security was furnished. (1933) M. W. H. 548 ; A, I. R. 1930 
Lah. 49 (1) = 31 Cr. L. J. 583 =s= 123 I. C. 833 = 1930 Cp. C. 1. An order of detention under this section amounts 
to sentencing a person to imprisonment. In the case of an adolescent offender, s. 8 of the Madras Borstal 
Schools Act, 1926 provides for sending him to a Borstal School in lieu of passing a sentence of imprisonment 
upon him. The least period of detention that Act provides for, is two years. Therefore, even though the 
period for furnishing security is only one year, yet when detention in a Bor.stal School is ordered instead of 
imprisonment, then, that detention can only be for two years. 57 H. 928. 

X¥I -TRANSFER. 

19. Proceedings may be transferred to another Magistrate after preliminary order under a 112 has 
been drawn up [P.201, n. 124]— After a preliminary order under s. 112 has been drawn up by a Magis- 
trate having local jurisdiction, it is open to the District Magistrate to transfer the proceedings to another 
Magistrate even though the latter may not have jurisdiction over the place where the persons proceeded 
against were residing. 59 M. L. J. 887 == 32 M. L. W. 820 « (1930) M. W. N. 696 A, 1. E. 1930 M, 8S9 «« 8 M, Cr, 
a840 ^32C««L.ir.27«»127 h C. 652»ig80 Cr. C.1035. 
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XYIL—PORTHER INQUIRY AND RB-INQUIHY, 

20. No favthoF inquiry to be ordered vhen a person is discharged under this chapter [P. 202, n, 131] 
—A person discharged under section 119 is not an accused person within the meaning of s. 436 and a District 
Maj»istrate is not competent to pass an order for further inquiry into the case of such a person. A. 1. R. 1981 
Lah. 188 = 81 P. L. R. 350 = 127 1. C. 716 = 32 Cr. L. J. 21 = 15 A. 1. Cr. R. 214 = 1931 Cr. C. 303 ; 53 A. 148. 

XYIII. -APPEAL. 

21. Appellate Court cannot order re-trial. — On appeal from an order as distinguished from a 

conviction, the Appellate Court can either alter the order or reverse it under cl {c) s. 423. An order for fresh 
inquiry cannot be made. A. 1. R* 1929 Lah. 28 (1) = 30 P. L. R* 416 =39 Cr. L. J. 491 115 I. C. 544 = 12 A. 1. 

Cr. R. 273. No appeal lies from an order of imprisonment in default of furnishing security passed under 
s. 123. 13 Rang. 287. 

XIX.-REYISION. 

22. High Court will interfere only on strong and clear grounds [P. 204, 14l]»The revisional 
jurisdiction of the High Court in the case of proceedings under s. 110 is as much unfettered as in other cases 
coming before it and interference would be called for and justified on a proper case being made out. At the 
same time, the position cannot be overlooked that the question whether it is necessary in the interest of keep- 
ing the peace, to take security from a person is essentially a question which concerns the Magistrate and the 
local police. The High Court will interfere only on very strong and clear grounds which go to show that there 
has been in a particular case a miscarriage of justice. 61 G. 588. In cases under s. 110 it is not the duty 
of the High Court sitting in revision to weigh the evidence on one side or the other, but only to see 
whether the Court below approached the consideration of the case in a fair way having regard to the 
interest not only of the prosecution but also of the accused. A. I. R. 1934 Oudh 49 = 11 0. W. N. 
84 = 1934 0. L. R. 113 = 1934 Cp. C. 290 = 147 I. C. 388 = 33 Cp. L. J. 403. The question whether the 
circumstances in which a person is found are suspicious, is one of fact and if a Magistrate is satisfied that the 
circumstances in which a person is brought before him, was found, are not suspicious, it is not the 
part of the High Court to reverse his order. S. 109 is one of the preventive sections and it must be rarely, if 
ever, that a High Court will feel called upon to reverse an order refusing to demand security. If however, the 
Magistrate demands security when he is not entitled to do so by law, the High Court will doubtless interfere. 
A. I. R. 1934 A. 24 = 1933 A. L. J. 1201 = 1934 A. L. R. 233 = Ii. R. 14 A. (Cp.) 458 = 1934 Cp. C. 128 = 147 1. C. 483 
» 35 Gp. L. J, 446 = 20 A. I. Cr. R. 428. 

XX.— NATURE OF PROCEEDINGS UNDER THIS CHAPTER— WHETHER PERSONS 
PROCEEDED AGAINST ARE ACCUSED ' PERSONS. 

23. 1b a proceeding under thia chapter ^^oriminaV* a trial” or an inquiry*’ and the person 
proceeded against, an “accused”? [/^. 204, «. 144]— A proceeding under this chapter is an inquiry, which 
under the definition of the term excludes a trial The person in respect of whom the inquiry is held is not an 
accused but a quasi-accused and he is not deemed ” to be an accused. A person bound down under this 
chapter is not a convicted person. 9 Pat. 131. 

24. Whather person proceeded against is a convicted person within the meaning ol e. 428 (1). — 
Under s. 426 (1) the existence of an appeal by a convicted person is a condition precedent to jurisdiction to 
grant bail But in the case of a person against whom an order is made under s. 118, there is no offence and no 
trial he is not “a person convicted on a trial” nor is he a convicted person, s. 426 (l)has therefore no 
application to such a case. 9 Pat. 18L But see 84 A. 861 where it was held that as s. 406 gives a -right of appeal 
in such cases, the words “ convicted person in s. 426 should be held to include persons against whom an 
order has been passed by a Criminal Court and from which there is an appeal allowed. 

CHAPTER IX. 

Unlawful Assemblies. 

SECTION 127. 

Notes.— 1. Assembly likely to easse a disturbance of the pnbllc peace [/! 210, «. 4]— Whether an 
assembly is likely to cause a disturbance of the public peace, has to be judged from its own acts and beha. 
viour. When it appears that its behaviour is such as to indicate that it would be an active party to the disturb- 
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ance of public peace, or that it is reasonably calculated to provoke others to a breach of the peace, such an 
a^mbly may be ordered to dispose under this section. I'he section speaks of an actual unlawful assembly 
and a potential unlawful assembly. In the case of the latter, there must be evidence to establish that in the 
immediate future it would develop into an unlawful assembly animated by the common object of disturbance 
of the peace or that the natural consequence of the assembly itself is to provoke a disturbance. In every case 
it is a question of fact to be determined on the evidence relating to the conduct of the assembly. A, I. B. 1988 
277 «« 34 Cp. L. J. 705 ^ 144 I. G. 232 » 1933 Cr. G. 1068. 

2, When lawful assembly can he oommandei disperse [See P 210, /t. 6] '-The mere refusal to 
desist from the lawful exercise of a right cannot be regarded as a cause of the disturbance of the peace. The 
prosecution must prove that the conduct of the assembly justified the command and it is for the Court to 
determine the legality of the command. The inability of the police to protect lawful rights cannot render the 
exercise of the lawful rights illegal or otherwise objectionable. A. 1. B. 1933 Nag. 277 « 84 Or* £i. J. 705 =>■ 144 
I. C. 232 » 1983 Cr. 0. 1068. 


SECTION 128. 


Amendment.— For the words “ or soldier in Her Majesty’s Army ” the words soldier, 
sailor or airman in His Majesty’s Army, Navy or Air Force ” shall be substituted. — Act XXXV Of 


1931. 


SECTION 132. 

Note.— Scope and object of the aestion.— The terms of s. 132 are as wide as, if not wider than those of 
s. 197. The object of the section is to protect responsible public servants against the institution of possibly 
vexatious criminal proceedings for offences alleged to have been committed by them while they were acting 
or purporting to act as public servants. To claim the protection afforded by this section it is not necessary 
for the accused to prove the existence of an unlawful assembly or his honafide belief in the existence of an 
unlawful assembly. The protection afforded by this section is different from that afforded by s. 79, L P. C. 
S. 79, 1. P. C. can only be applied when all the facts are known, when the trial is over. S. 132, Cr. P. C. can 
only operate before the trial begins. The protection given by s. 79, 1. P. C, is a protection against conviction 
while the protection given by s. 132, Cr. P. C. is a protection against trial. The two provisions are not 
identical (1982) M. W. N. 1223 « A. L R. 1933 M. 26S » 8 M. Cv« G. 897 » 1938 Cv. a 871 » 143 1. G. 115 84 

Cr. Ii« J. 528. 


CHAPTER X. 

Public Nuisances. 

SECTION 13'3. 

IPPLICATIOH OP CHAPTER. 

Vote.. !•— ObjwJt ud .oop. of the uotlen, — There is #o statutory provision in India justifying a private 
person or a member of the public in demolishing a building, etc, by way of abating a nuisance. The scheme 
of ss. 133 to 140 indicates that in the case of such a public nuisance, anybody, aggrieved by it should not take 
the law into his own hands but must resort to the particular procedure laid down therein. 5T H. 881. This 
sertion was not intended for the removal of long-standing obstructions, but for unlawful obstructions lately 
built on public places. Where a tannery had been in existence tor over twenty years and other persons 
deliberately built a Mandi near by, it was held that an order should not be made for the removal of the tannery. 
ILL B. 1938 Lah, 28 = 1938 Or. a 19 ; i. I. R. 1930 hah. 391 (1) =r 81 Cr. L, J. 167 = 120 I. C. 790 = 1930 Cr. C. 968 
s IS A. L Ci. K. 2i9. Where the site occupied by the obstruction i.s found to be a public way which may be 
lawfully used by the public, the fact that in the particular case the public may have lot of room to go along the 
road without needing to walk upon that particular site has nothing to do with the case. They are entitled to 
walk along that site if they wish. A. I. R. 1930 4. TSl = 82 te. L. J. 160 = 128 1. q. 601 « 1980 Cr. a lOOT. 
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2, Whether bonafide claim will oast Magistrate’s jaris^ctioii [See P, 217, n. 20]— The question 
whether the claim of the second party is bonafide or not, or in other words is a mere pretence or not, a 
question which under the case law prior to the amendment of 1923 was of vital importance is no longer 
so after the introduction of s. 139-A. What has now to be considered is very different from what was 
necessary to be determined then ; what has now to be seen is whether the denial of the public right is 

supported by reliable evident^e. If it is, the Magistrate has to stay his hands. 61 C. 890. 

WHAT WOULD AMOUNT TO PUBLIC NUISANCE. 

8. Oooupatton Injarioas to thejiealth op physical comfort of the community {P. 219, n. 32 and p, 220 
40]— The word “ community *’ cannot be distinguished either from the public or the “ neighbours.” There 
is no reason for making a definite distinction and for holding that a man may carry on a trade or occupation 
or keep goods or merchandise injurious to the health or physical comfort of bis neighbours or of the public 
without becoming liable under s. 133 merely on the ground that there may be some part of the community 
which is not affected. 88 A. 706. Discomfort to the residents of the locality caused by the noise emanating 
from a mill amounts to a nuisance under this section. A. 1* R« 1934 Nag. 193 (1) == 17 N. L* J. 54 1934 Gp« 0.892. 

4. If encroachment is found to exist, no length of user will justify it IP, 219, n, 34]— Where 

the Lower Court has found it established that there is an encroachment, having heard the evidence in 
accordance with this section, it is justified in making an order under this section. There is no authority for 
importing into the section conditional clauses as regards length of user, etc. A. I. R. 1931 Lah. 159 (1) sa 1931 
Or. C. 271 » 32 Cr. L. J. 1234 »= 134 1. C. 783. 

NUISANCES WHICH DO NOT JUSTIFY INTERFERENCE UNDER THIS SECTION. 

8. Action under this section not expedient when trade or occupation is regulated by Municipal 

Acts. — It is generally inexpedient that a Magistrate should take action in respect of a trade or calling licensed 
by the Municipality. The regulation of such trades so as not to be injurious to the health or physical comfort 
of the community, is left by the Legislature to the control of the Municipal Boards who have a Health Officer to 
instruct them on matters of hygiene. Magistrates should not interfere in matters which have been made over 
by the Legislature to the Municipal Boards and the Committees of public health appointed under them. 
84 A. 359. 

6* Section not to be used as remedy for tortuous acts. — Where proceedings were started under this 
section against a person who laised the level of his low-lying land with the result that it prevented the flow of 
surplus water from the adjoining lands causing an overflow into other lands, it was held that this section 
will not be applicable. The proper remedy tor the persons damnified is to proceed by a civil suit 
A. 1. B. 1983 C. 150 = 1933 Cr. C, 227 = 144 I. C. 75 = 34 Cr. L. J. 679. 

7. Future obstructions or nuisance cannot be dealt with [P. 219, n, 36] — Preventive action in 
respect of an anticipated but non-existent nuisance is limited to the construction of any building or the 
disposal of any substance which is likely to occasion conflagratiun or explosion. Except for this, before any 
uniawfdl obstruction or nuisance can be removed, it is necessary that such unlawful obstruction or nuisance 
should be in existence. It cannot be postulated that a covered cess^pool in process of construction is going to 
be a public nuisance to justify an order prohibiting its construction. A. I. R. 1934 Nag. 230:ssl7 N. L. J. 158 

35 Cr. L. J. 1414 » 151 1. C. 754 1984 Cr. C. 1088. 

8. Trades or oooupatlons must iu themselvea be injurious [P 220, n, 411— This section deals 
only with occupations or trades which are in themselves injurious to health and has nothing whatever to do 
with trades which in themselves are harmless, but in the course of which a public nuisance might be 
committed. 58 G. 854. 

PROCEDURE TO BE ADOPTED BY MAGISTRATE. 

9. Magietrate need not take evidence in the fleet instance. — On receiving information the 

Magistrate need not take evidence and cgme to a finding on the question of whether the encroachment was 
made on the public road or not. The words such evidence, if any, as he thinks fit ” does not make it 
incumbent on him to hold such inquiry. It is after the parties have appeared before him that he makes an 
inquiry and comes to a finding on the point. A. I. R. 1931 A. 257 = 1930 A. Ii. J. 1335 L. R. 12 A (Cr.) 13 « 15 
A. L Cr. R. 101 130 I. 0. 627 =» 1931 Cr. G. 417 ^ 32 Cr. L. J. 565. 
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10. Procedure under this Chapter [P. 221, 44] — When a notice has issued under s. 133 and been duly 
served under s. 134, the peison to whom the notice issues must either perft-rm that which he is called upon to 
do or appear to show cause why he should not If he decides to show cause he will have also to decide 
whether he wants the matter to be tried by a jury, and if so, he must make the claim. At this stage s, 139-A 
must have been introduced, for it is provided that ui on the party’s appearance the Magistrate should forthwith 
ask him as to whether he denies the existence of any public right in respect of the way, etc. It is only after the 
question contained in s. 139-A is decided, that the Magistrate will, if he decides to go on with the case at all, 
proceed under s. 137 to take evidence either himself or it a jury is claimed, proceed to the appointment of a 
jury under s. 138. A. I. R. 1932 A. 366 = 1932 A. L. J. 339 L. R. 13 A. (Cr.) 130 1932 Gr. C. 441 188 1. C. 556 

18 A. L Cr. R. 213 33 Cr. L. J. 618 ; 55 A. 866 ; A. I. R. 1933 C. 790 == 37 C. W. N. 823 » 1933 Cv. C. 1357 85 Cv. 

L. J. 89 =» 146 I. C. 553 ; A. 1. R. 1933 Pat. 676 = 1933 Gr. C. 1489 ^ 148 1. C. 406 = 35 Cr. L. J. 54 ; A. L R. 1935 
Pat. 13S =« 16 P. L. T. 218 = 154 I. C. 871 ; A, L R. 1933 Nag. 267 = 29 N. L. R. 861 85 Cr. U J. 145 «= 146 

I. C. 601 =s 1933 Cr. C. 1001. When the Magistrate finds that there is no reliable evidence under s. 139-A 
he should proceed under s. 137 or s. 138 and not make the rule under s. 133 ab-.olute immediately. A. I. R, 
1934 Pat. 145 (1 j 14 P. L. T. 778 » 35 Gr. L. J. 438 ^ 147 I. C. 804 — 1934 Cr. 0, 338. 


FURTHER INQUIRY. 

11. Revival of proceedings [P 223, n 59]— There is nothing in the law to prevent the Magistrate 
drawing up fresh proceedings under this section, on proper materials. 34 a W. N. 957 = 1981 Cr. C. 84 « 128 
1. C. 810 32 Cr. L. J. 1S9 = A. 1. R. 1931 a 2. 


SSYISION. 


12. Powers of High Court in re^IsJon [P. 224, noUs 62-67]-The High Court has power not only to 
confirm the order of the Magistrate but also to modify that order to such extent as may seem fit 1929 A L J 

888 = A. I. B. 1929 A, 220 = L. R. 10 i. (Cr.) 49 = 80 Cr. L. J. 670 = 116 I. C. 786 = 11 * . I. Cr. R. 860. 


ORDERS UNDER THIS CHAPTER AND CIYIL PROCEEDINOS. 

lA Institution of ciYil suit not a bar to proceedings under this Chapter.— The fact that a civil suit 
has been instituted is no bar to the proi eedings. The civil suit may take a long lime and in the meantime it 
is quite competent to the Magistrate to decide the matter summarily under this Chapter. A. I. B 1BS3 C 318 
MC. L.J. 249 = 1983 Cr.C. 401 = 143 1. C. 178 = 84 Cr. L. J. 632. S 139-A. (2) provides for tLe 
mgs under Chapter X if the Magistrate finds that there is reliable evidence in support of the denial of the exist 
ence of a public right If the Magistrate finds that there is no such reliable evidence, the mere fact that the 
party denying the right has filed a civil suit for a declaration of bis right, is no ground for stay of further 
T *• »• ^ = 4 A. W. B. 661 = 1984 A. L. J. 842 = 1984 Cr c IM 1 


SECTION 134. 

Rote.— Proclamation to be resorted to only when serslce cannot be effected In the ni>nviii«a 

for sewice of summons—It is only if the order cannot be served in the manner provided for service^of sJm- 
mons that the publication cf a prodamaiion under sub-sec. (2) may be resorted to Where the constable on 

{Kit'.”/ fr "" '»■ '-*> «' -X 

* tree, held, tnere was no oroDer serviro Th#. orsncfnKi.i u l. « ^ 

resorting to proclamation to serve the order through any relative of the person as^'laid ''do 
afiSxing a copy to bis house as laid down in s. 71. A. I. R. 1985 C. 251 = 60 a L. J. «4 = M oT W. N. 141. 


SECTION 135. 
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SECTION 137. 

Notes.— 1. Magistrate boand to take eiridence (P, 228, n. 1)— When the applicant appeared and 
contended that there was no obstruction to the public traffic and that he had put up the stall which was 
objected to, with the permission of the authoriiies, but the Magistrate did not take evidence nor did he 
record even the statement of the person show’ing cause or question him as required by s. 139-A, the Magis- 
trate’s order was wholly unjustified. A. L R. 1931 Oudh 397 == 8 0. W. N. 661 == 132 I. C. SCO 1931 Cr. C. 829 
32 Cr. L. J. 1165 ; 11 Lab. 247. 

2. Magistrate cannot act on personal local investigation without taking evid nee [/*. 228, 2] — 
Where the Magistrate has taken the trouble to inspect the locality for himself, the necessity of exdmiiiing 
witnesses is greatly obviated. But the inspection by the Magistrate must be conducted and u^ed in accord- 
ance with s. 539-B. He must record a memorandum of the relevant facts observed. Such memorandum is 
to be used for “properly appreciating the evidence given at the inquiry or trial.” The Court cannot 
base its judgment on its own inspection note. There must be substantive evidence besides the inspection 
note which must also be placed on the record. A. I. R. 1934 A. 325 = 1934 A. L, J. 1179 = 4 A. W. R. 1608 = 
1984 A. L. R. 429 = 35 Cr. L. J. 708 = 143 I. C. 615 = 1984 Cr. C. 409 ; A. I. R. 1934 Pat. 316 (1) «= 13 P. L. T. 
288 «= 35 Cr. L. J. 1020 ^ 149 I. C. 839 =1934 Cr. C. 737 ; A. I. R. 1935 Lah. 2S = 1935 Cr. C. 19. 

3. Magistrate should drop proceedings if applicant is unable to prove existence of public right.— 
If the person who alleges that a public pathway has been obstructed, is unable to show that a public pathway 
exists, the Magistrate is certainly neither required nor entitled to act as if it had been found that a public 
pathway did exist ; and in the absence of evidence of actual dedication the person defending the case has 
merely to adduce reliable evidence to show that the use of the path by the public has not been sufficiently 
long to establish a prescriptive right A. I. R, 1934 Fat. 438 =* 15 P. L. T. 388 = 153 I. C. 471 = 1934 Cr. C. 948, 


SECTION 138. 

APPOINTMENT OP JURY. 

Notes.— 1. Jury when to be appointed.— It is open to the party to elect to have the matter tried by a 
jury after it has been decided by the Magistrate under s. 139-A that there is no reliable evidence in support 
of the denial of the existence of the public way. A. L R. 1933 C. 318 = 58 C. L. J. 249 = 1933 Cr. C. 401 = 143 
I. a 178 » 84 Cr. L. J. 532. 

2. Ha^strate should exercise own discretion [ See p. 230, 4 ]— In nominating jurors a Magistrate 
should exercise his own discretion and not merely accept the names suggested by the party. A. I. R. 1929 B. 
79 =31 Bom. L« R. 79 = 30 Cr. L. J. 785 = 117 1. C, 333, A member of a District Board is not an unsuitable 
person to be nominated by the District Board to serve on a jury for purposes of seeing whether there has 
been an encroachment on public property under the control of the District Board. 1930 A. L. J, 1S35 = A. L R. 
1931 A. 257 — L. R. 12 A. (to.) 13 « 32 Cr. L. J. 563 = 130 I. C. 6i7 =» 1931 Cr. C. 4l7 = 13 A, I. Cr. R. 101. 

8. Irregnlarity in appointment of Jary^ vitiates proceedings. — The nomination of the jury is a 
nomination of the Court and irregularity with regard to that matter is an irregularity which goes to the root 
of the proceedings. Where the Magistrate nominated the foreman and asked the panies to nominate the 
others, the proceedings were irregular. A. I. R. 1930 Pat. 199 = 81 Cr. L. J. 53 = 120 1. G. 289 = 13 A. L 

Qr. R. 165. 


SECTION 139-A. 

Notes, — 1. Sub-sec. (1). If the person against whom the order was made denies the existence of 
the puhlis righ', the Magistrate shall in^ui.’e into the matter. See note 10 to s. 133 as to procedure under 
this Chapter. If the existence of the public right is not denied, this section does not apply. 33 G. W. N. 743 = 
A. I. R. 1929 G. 507* Under this section, the party against whom the provisiona order is made is to appear and 
state his case. Ii he is inclined to deny the existence of the public right, he must say so. If he has denied it, 
he Is to be required to produce reliable legal evidence in support of his denial. Obviously the Magi>trate, in 
order to satisfy himself wneiherthe evidence is reliable, may allow cross^xami nation of the witnesses adduced 
in support of such denial The inquiry being ot a summary character the opposite party should not be 
required to adduce rebutting evidence. But it must be understood that there is nothing in s, 139-A which 
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can exclude the exercise of the Court’s powers under s. 640 of the Code. 88 C, 461 Under this sertion the 
Magistrate is left an absolute discretion as to how far he will go or upon what materials he will act in consi* 
dering whether the defendant seems likely to have such a case in support of his denial as may make it 
unfitting for the Criminal Court to proceed. 1829 A* L. J. 385 « A. L R. 1929 A. 220 A*(Cv*)49sk 

30 Cr. L. J. 670 = 116 2. C. 788 = 11 A. I. Cr. R- 850. If the Magistrate was betrayed by an error of procedure into 
coming to a decision which could only be pronounced properly by a Civil Court, the result undoubtedly did 
prejudice the person proceeded against, for the result is an order compelling him to remove the obstruction set 
up on his own land without any authoritative decision that he has been obstructing a public way. 65 A. 866« 

2. Magistvate need not examine every witness produced.— Under this section, there is no obligation on 

the Magistrate to examine every witness produced. He is to inquire into the existence of the public right and 
if it appears that there is reliable evidence in support of the denial, he has to stay proceedings. The words 
used are reliable evidence ” and not •* proved.” The object of s. i39-A is to prevent the Magistrate in 
inquiring into matters under Ch. X, arrogating to himself the functions of a Civil Court and instituting an 
elaborate inquiry with regard to the rights of the parties. 34 C. W. N. 957 ^ A. I* B. 1931 G. 2 s=s 1931 Cr. G.84 » 
128 I. C. 810 = 32 Cr. L. J. 189 ; 7 Luck. 583 ; A. L R. 1932 Oudh 120 = 9 0. W. N. 115 « 1932 Cr. C. 193 =« 33 Cr. L. 
J. 384 136 1. G. 839 ^ 18 A.l. Cr. R. 150. 

3. Sub-sec. (2). — Party asserting the right should establish the same in Civil Court if there Is reliable 
evidence in support of the denial of such right. — The question whether the claim of the second party is bona> 

or not, or, in other words, is a mere pretence or not, a question which under the case-law prior to the amend- 
ment of 192S was of vital importance, is no longer so after the introduction of s. 1S9-A. What has now to be 
considered is very different from what was necessary to be determined then. What has now to be seen is 
whether the denial of the public right by the second party is supported by any reliable evidence. If it is, the 
Magistrate has to stay his hands and it is the party moving for proceedings under s. 183 or somebody interested 
in asserting such right, who has got to go to the Civil Court to establish its existence. 61 C« 890. The question 
is not whether the denial is bonafide or not, but whether there is reliable evidence in support of it— two 
matters which are very different. 1929 A. L. J. 888 »» A. I. R. 1929 A. 220 L. R. 10 A. (Cf.) 49 80 Gv. L« 

J, 670 116 1. C. 786 = 11 A. I. Cr. R. 350. The Magistrate should not direct any particular party to obtain a 

declaration from the Civil Court. A.I.R. 1935 A. 79 ss 1935 A. L. J. 18 3=36 Cr. L. J. 144 182 I. C. 787 xs 

1935 Cr. G. 107 ; 52 A. 592 \ A. I. B. 1929 A. 220. 

4. What is “ reliable evidence.”— The record of rights is a very valuable piece of evidence which 

raises the presumption of the correctness of the entries therein, and if it happens to be in favour of the party 
denying the public right, the Magistrate is justified in considering it as reliable evidence. A. 1. R. 1931 C* 2 ses 
34 a W. N. 957 xx:; 1931 Cr. G. 34=»128 1. C. 810^32 Or. L. J. 189; A. I. R. 1935 Pat 218 (2) 16 p« L. T. 179. 

The fact of ownership is a very solid fact and in the majority of cases will undoubtedly provide “ reliable 
evidence” within the meaning of sub-section (2) in the absence of very cogent evidence on the other side. 
55 A. 866. Where under the Municipal Act all public streets vest in the Municipal Committee, the absence 
of the inclusion of the disputed road in the Municipal Jamabandi is firima facie good evidence which 
tends to negative the plea that the road is a public road. A. I. R. 1983 Nag. 267 =« 29 H. L. R.361 im38 Cr. 
L. J. 149 146 1. G. 601 xx> 1933 Cr. G. 1001. 

5. Non-observance of the provisions of this section will render prooeedlngs invalid. — It is only 
in cases where the Magistrate finds that there is no reliable evidence in support of the denial of the public right 
that he is empowered by sub-sec, (2) to proceed further in the matter. Without finding either that a public right 
existed or that there was no evidence in support of the denial of such right, a Magistate has no jurisdiction 
to make the order absolute. A, I. R. 1935 Pat. 138 = 18 P.L.T. 218==: 154 1. a87l5 A.I.R. 1980 G.144» 

31 Gr. L. J. 767 = 124 1, a 832 = 1930 Cr. C. 144 ; 57 C. 868 ; A. I. R. 1930 Lab. 1046 = 82 Cr. L. J. 250« 129 1, a 222 
= 1930 Cr. C. 1222. Where the Magistrate did not put to the person appearing to show cause, the relevant 
questions under this section and overlooked its provisions in spite of the fact that he had distinctly denied the 
existence of the alleged public right, in his written statement and had further asserted that the land was his 
property and that he had constructed the superstructure some six or seven years back with the permission 
of the Municipal Committee, and the Magistrate did not call upon him to produce evidence in support of 
his denial and passed an order for the production of prosecution evidence under s. 137* it was held that the 
proceedings were entirely without jurisdiction. A. I, R, 1931 Lah. 62= 32 P. L. B. 11 = 130 1. C. 834« 
1931 Cr. 0. 142=82Gr«L. J.621. It is doubtful whether waiver on the. part of the person appearing to 
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show cause, will justify non-compliance with this section. 1, LB. 1980 Pa*. 199«:81 Cp. L. J. 88»180LC. 
SS9»18R«LCp« E. 165. Where the procedure followed was as indicated in clause (2), the mere omission 
to put the formal question whether the person denied the existence of the public right was at the best an 
irregularity covered by s. 537. 57 C. 282. 

6. ReYision.— A District Magistrate has no jurisdiction to revise or set aside the order of the Taluk 
Magistrate passed under this section. He could only submit the records to the High Court under s, 438. 

(1938) H. W. H. 735. 

SECTION 140. 

Notes.— L Magiatpate hound to pass order under s. 140 (1) if the order has been made absolute under 

g. 139 (1).— After making a conditional order absolute under s. 139 (1 ) the Magistrate must under sul>section (1) 
of s. 140 which is mandatory, give notice thereunder as required, even though the opposite party might have 
filed a civil suit to declare his rights. But it is within the discretion of the Magistrate whether or not to take 
further proceedings under sub-section (2) pending disposal of the civil suit 58 C. 1088, 

2. Acoosed cannot go behind the order [/^ 234, 6] — The validity of the final order in the proceed- 
ings under s. 123 could not be raised at the trial of the accused for an offence under s. 188, L P. C. for disobe- 
dience to that order. 60 C. 1336. 


SECTION 143. 

Notes. — 1, Object of the section. — The object of this section is to give the Magistrate summary powers to 
issue an order against a person who is repeating or continuing a public nuisance, that is to say, who has 
repeated an act already forbidden by a competent tribunal It is not for original use. 1. L B. 1934 Pat 305 
s»ldP«L«T. 253 =s36 Gr. £i. J. 187:=al52 LG. 703 a 1934 Gr. G.728. It contemplates the prevention of a 
repetition or the continuance of a public nuisance by the party against whom an order under s. 133 has already 
been passed, and it binds only the party against whom the order is passed. Hence an order cannot be made 
under s. 143 against a person who was not a party to the proceedings under s. 183. A. L R.1938 A* 79 » 1935 
A. L. J. 18 86 Gv. L. J. 144 » 152 L G. 737 1935 Gr. 0. 107. 

2. Prooedare.— An order passed under this section without drawing up a proceeding, without taking 
evidence and without giving an opportunity to the persons affected to substantiate their case, is wholly with- 
out jurisdiction and illegal. An order without an adjudication about the existence of the public nuisance as 
contemplated in the section by a competent Court is bad in law and illegal A. L R. 1938 C* 108 (2}«»88 
0. W. N. 1070 154 1, a 663 1935 Gr, Q. 102. 

CHAPTER XL 

Temporary Orders in Urgent cases of Nuisance or apprehended Danger. 

SECTION 144. 

IL— ACTION UNDER s. Hi or s. 145. 

Hotel.— L Magistrate has discretion to proceed under s. 144 or s. 145 [P. 288, ». 7]— The Magistrate 
can act either under s, 144 or s. 146 to meet the emergency. His choice is not to be considered in the light of 
the fact that at a later stage when the emergency can be viewed on a different basis, another method may 
be adjudged to have been a more proper or satisfactory method in the circumstances. 13 Pat, 76. 

Ill,— CIRCUMSTANCES WHICH JUSTIFY PROCEEDINGS. 

2. Existence of emergency [/». 239, n. 10]— It is for the Magistrate, who knows the local conditions 
to say whether an emergency exists or not If there was clear evidence that no reasonable man could hold 
that there was an emergency and that the Magistrate was not acting bonajide, the High Court could interfere 
by way of revision. 55 B, 322 ; A. L R* 1934 Oadh 87 (1) 11 0. W, N. 74 = 1934 0. L. R, 54 =» 85 Gr. L. J, 472 sr 

147 1. 0. 672 1984 Or. G. 257. It is only in exceptional circumstances where emergency of the gravest charac- 

ter is made out, that a Court would be justified to make an order interfering with the exercise of the private 
rights of individuals. A. 1, R. 1984 C. V. N« 888 — 38 Or. L. J. 1252 »: 181 L C. 188 » 1984 Gr. 0, 754, 

If there is such an emergency, private rights must give way, whatever be the subject-matter of the dispute 
A, 1, B, 1929 Pat. 714 » 1929 Cr« C. 586. 
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3» Ordepis justifiable if the dlreotion Is likely to prevent obstraotion, annoyance, etc. [P, 239^ ^ 
11] — Where a person simply wants to enforce his rights, the Criminal Courts ought not to lend him their aid 
under s. 144. A. L R. 1929 M, 845 = 2 M. Cr. G. 302 = 30 Cr. L. J. 1010 » 119 I. C. 166 » 1929 Cr. C. 618. 

Annoyance. — Annoyance may be either physical or mental. In the case of physical annoyance a certain 
degree of proximity between the object annoyed and the annoyance is necessary, but in the case of mental 
annoyance no question of proximity arises. This section covers both kinds of annoyance. 65 Bt322. Injury 
to Auman life or saJeiy.-^HYie. Magistrate has got to be satisfied that the direction was likely to prevent 
injury or risk of injury to human life or safety. The question of injury to property as distinguished from 
danger to or safety of human lite occupying the property has got very little relevancy. Where ihereiore an 
order was made directing a person to abstain from driving piles on his properly to strengthen the foundation 
of his proposed construction, on the ground that it resulted in cracks in the walls of the n*. i^'hbour's house 
held that the order could not be upheld, A. 1. R. 1934 C. 618 = 38 C. W. N. 388 ^36 Cp. L, J, 1282 » 
181 L C. 183 1934 Cp. G. 764. Disturbance of public tranguilily--The act prohibited under this section 

must be so prohibited if it is likely to prevent obstruction, etc., or disturbance of the public 
tranquility, etc. It is not enough to say that by stretching several possibilities one after the other 
it is possible to establish a connection of cause and effect between the act prohibited and disturb* 
ance of public tranquility. The conneciion niust be reasonable or proximate and not merely speculative or 
distant. Where there are no circumstances peculiar to the locality and the matter is one of general impression 
the absence of any near or reasonable connection between the prohibited act and the supposed danger to 
public tranquility will be a ground upon which the High Courtis bound to act. Where a Magistrate prohibited 
the wearing of Gandhi caps and it w'as shown that the connection between Gandhi caps and the civil 
disobedience movement which disturbed public tranquility, was only a distant and possible one and not a near 
and probable one, the order was set aside. The mere apprehension that unknown dangers were looming 
ahead, leaves the matter so uncertain that it can hardly be made the occasion fora general order pieventing 
people from wearing caps of a particular kind. It is legal to prohibit the wearing of caps, etc., if it amounts to 
participation in or encouragement of revolutionary propaganda, or any movement calculated to paralize the 
administration. But there should be satisfactory evidence to show that it was necessary to pass such an order* 
Otherwise, such an order is more likely by its irritaiii g effect to adversely affect the public peace. In such 
circumstances it is the duty of the High Court in the interests of public peace to set matters right 
H. W. N. 841 = 60 H. L. J. 878 == 83 M. L. W. 632 =« A. I. R. (1981) M. 236 = 8 M. Ci». C. 895 «w 82 O, JL* J. 
741 » 131 1. C.449 =« 1931 Cv. C. 332 = 16 A. I. Cr. R. 361. 


Iir.-ORDER. 

4* Contents [P, 239, «. 13] — The order must show the necessity for speedy remedy by stating material 
facts. A. I. R. 1931 B. 313 = 33 Bom. L. R. 1178 == 1931 Ce. C. 943 = 134 I. C. 1237 = 33 Cr. L. J. 75. 

6. Order mast be speoiae and deanite Into terms [/» 240, «. I6]-This section empowers a Magis- 
trate to interfere materially with the liberty of tlie subject and it is therefore necessary that he should promul- 
gate his ord^r in terms sufficiently clear to enable the public or persons affected by it to know exactly what 
it is which they are prohibited from doing. A. L B. 183S B. 83 .= 3B Bom. L. B. 1129 » isft I. C. 637 » 1980 
Cr. C. 68. An order under this section must show two things plainly, (1) the thing which is prohibited and (2) 
the persons who are prohibited. To include in the order “ any other persons who are or may be concerned in 
this project » IS too vague. 58 B. 822. But the order will be valid so far as it refers to certain specific persons. 
A. I. B. 1981 B. 813 — 83 Bom. L. B. 1178 =* 1981 Cp. C, 948 = 134 I, C. 1287 = 88 Cr. L. J. 78. AH injunctions 
should be clear and definite. They should be free from any kind of ambiguity. It the order is indefinite it 
would not be right to prosecute anybody for disobeying it even if the party knew well what the Magistrate 
intended. A. 1. B. 1982 C. 288 = 86 C. W. N. 243 = 1932 Cr. 0. 214 = 137 I. C. 816 «, 83 Cr. L. J. 818. 

Y.— PROCEDURE AND EYIDEHCE. 

®; *®*f®*'***““^®5**®*“°**‘®“*S*8t'«e to Jnqaire and report-It is competent for a Magistrate 
who has to make an order under this section to depute another Magistrate to make an inquiry and submit a 

report and then to aa on ffie report so submitted. The Magistrate is of course not competent to delegate hU 
funcuoirs to some offier Magistrate, but so long as the inquiry is limited to the purpose of collection of 
materials to enable him to form his own conclusions, it cannot be said that there is any aeleeation in the real 
sense of the word. A. I. B. 1988 C. 843 = 142 1. C. 819 - 84 Cr. fr. J. 884 « 1988 (J, real 
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7. OppoTtnnity td show cause mast be giYen [P. 240, «. 17]— Under the law an exparte order 
may be made in cases of emergency or in cases where the circumstances do not admit of the serving in due 
time of a notice upon the person against whom the order is directed. But when such an order is made, the 
party aggrieved has the right to have an opportunity of appearing before the Magistrate and showing cause 
against the order, with a view to getting it rescinded or altered. 38 C. W. N. 555 = A. I. R. 1934 C» 893 = 35 
Cr, L.J. 831 = 143 I. C, 773 = 1934 Cr, C. 534 = 21 1. L Cr. R. 203. For su ‘h purpose the Magistrate has to 
consider whether the claims advanced by one or other of the parties are within or in excess of their legal and 
natural rights and to alter or rescind the order if necessary to see that protection is given to the persons who 
act within the bounds of their legal and natural rights without being molested by the breaker’s of the law 
having at the same time due regard to the preservation of public tranquility. A. h R. 1982 2943* (1932) K. 

V.R.144 = 35M.L. W.856 = 62 M. L. J* 392 = 1932 Cr. G.2S0=5M.Cp. a 102 = 138 L CL 354 = 33 Cr, L. S. 
605. 


8. Berrioe ol notice— harden of proof.— A person who takes the trouble of getting an order under 
this section against another person is very unlikely not to take steps so that the other person may know of 
the order and it is for the accused to show, if he could, that it was not served on him and that he had no 
reason to come to hear of the proceedings. 58 C. L. J. 64 = 1931 Cr. C. 294 = 131 1. C. 271 = 32 Cr. L« J. 830 » 
A. 1. R. 1981 CL 262. 


9. Proceedings under this section are judicial [A’. 240, n. 20]— Orders under this section are 
Judicial and not administrative. A. I. R. 1931 H. 242 = (1930) tf. W. N. 849 = 3 H. Cr. C. 381 = 60 H. L« J. 370 = 
1931 Cr. G. 862 = 131 1. G. 619 = 33 M. L. V. 640 = 32 Cr, L. J. 763. If the order is judicial, the Magistrate 
must keep an open mind and record not necessarily the vhole but at least a reasonable portion of the evidence 
essential for the judicial determination of the objection. A. I. R. 1931 B. 325 = 33 Bom. L. R. 673 = 1931 Cr. C. 
581 = 32 Cr. L. J. 1144 = 134 I. C. 344. When an exparte order is called in question, evidence should be 
recorded in the usual way by examination and cross-examination of witnesses in open Court. A. I. B. 1931 
M. 286 = (1930 j M. W. N. 841 = 3 M. Cr. C. 395 = 60 M. L. J. 378 = 1931 Cr. C. 832 = 131 i. C. 449 = S3 M. L. 
W. 832 = 32 Cp. L. J. 741 = 16 A. 1. Cr. R. 361. An order based on evidence taken in the absence of 
the parties is bad. 7 Pat. 269. 

10. Person against whom order is made is entitled to a copy of information.— Proceedings under this 
section are judicial and the person against whom an order is made under this section is entitled to a copy of 
the information given to the Magistrate and on which his order is based in order to enable him to show that it 
was unfounded or insufficient. A. I. R. 1931 M. 242 = (1930) M. W. N. 849 = 3 M. Cr. C. 331 = 60 M. L. J- 370 = 
1931 Cr. C. 362 = 131 1. C. 649 = 33 M. L. V. 640 = 32. Cr L. J. 763. 

TI.-P01NTS TO BE NOTED IN PASSING ORDERS. 

11. Magistrate not to mabe positive orders requiring people to do particular things.— Where the 
Magistrate directed a person “ to leave the district by the next available train ” held, such an order could not 
be made. When a Magistrate is given power to direct any person to abstain from a certain act, he cannot make 
an order which is in effect not a direction to abstain from doing anything but a direciion upon a person to 
remove himself from the district and to do so by the next available train. It was never intended by s. 144, that 
a man might be ordered to remove himself not only from his own house but also from his own district, 
and to do so by the next available train. Such an order is bad in its character. 58 C. 1087 ; 12 Rang. 283. 
The Magistrate is only entitled to make a restrictive order preventing the opposite party from doing 
an act, but it does not enable him to make a mandatory order directing the opposite party to do some act 
A. 1. R. 1933 G. 724 = 1933 Cr. C. 1274 = 146 1. C. 169 = 34 Cr. L. J. 1192 = 33 C. W. N. 115. 

12. Suspeutlon of private rights— It is the doty of Magistrates to limit the interference as much ae 

possible [P- 240, «. 21]— Courts, civil as well as criminal, exist for the protection of rights and therefore the 
authont> of a Magistrate should ordinarily be exercised in defence of rights rather than in their suppression ; 
when an order in suppression of lawful rights has to be made, it ought not to be made unless the Magistrate 
considers that other action that he is competent to take, is not likely to be effective ; and the order, if made, 
should never be disproportionate to, but should alw^ays be, as far as possible, commensurate with the 
exigencies of any particular situation. A. I. R. 1983 G« 848 = 142 1. C. 819 = 34 Cr. L. J. 884 = 1633 Cr. C. 420. 
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18. Poves to r^ialMe the condaot of reUgioaa prooessions [P. 241, See n. 24]— No civil suit will 
lie in a Civil Court to question the propriety of an order made by a Magistrate even if it restricts the 
ordinary right of using a public thoroughfare when he apprehends danger, or in urgent cases of nuisance 
under s. 144 and other sections of the Code. The right of way over a public road must always be subject 
to such orders of the Magistrate. 68 A. 186. But an absolute prohibition of all processions in all streets, 
secular and religious, without fixing any time limit during day or night is prima fade unreasonable 
and if such orders are passed repeatedly without making any sort of inquiry as to the relative rights of 
the parties, it would be clutching at a more extensive jurisdiction by issuing a permanent injunction 
restraining the parties from taking processions for a pretty long time and such a course is an indirect 
evation by the Magistracy of the law as laid down in s. 144. A. I. B. 1982 H. 894 — 62 H. L. J. 898 sat (1938) 
M. V. N. 144 =. 33 H. L. W. 366 ^ 1938 Cr. a 280 5 H. Cr. C. 108 » 13S 1. & 334 83 Or. L. J. 608. If a 

procession is in itself lawful it should not be prohibited merely because other communities object to it on the 
sole ground that it is an innovation. A. I. B. 1935 A. 678. 

14. Holding of hats or markets— Jurisdiction of Magistrates to regnlate [P. 242, n. 25]— The 
opening of a hat in dose proximity of a rival hat is by itself not a ground for passing an order under this 
section, unless the newcomer is doing or is likely to do any wrongful act likely to lead to a breach of 
the peace. If one or both are committing wrongful acts, the best course will be to bind down the wrong doer 
under s. 107. A. I. B. 1934 Pat. 104 = 14 P. L. T. 740 == 35 Cr. E.. J. 1087 = 1984 Cr. C. 193 » 150 I. a 118. 

IX.— SCOPE OF CL. (3) VALIDITY OF ORDERS ADDRESSED TO THE PUBLIC. 

15. Order to be directed to pabl c freqaenting or visiting a particular place [/’. 246, ». 44]— Sub- 

section (3) is an exception to the general rule that the order shall be directed to a particular person. But the 
order can be directed to the public generally only “ when frequenting or visiting a particular place ” such, for 
instance, as a market or a park or other place within a specified boundary. There is no power U) direct the 
public simpliciter. A. 1. B. 1981 B. 513^= 38 Bom. L. B. 1178 == 1981 Cr. C. 943 « 134 I. C. 1287 » 33 Or. L. J. 73; 
A. 1. B. 1981 B. 325 == 33 Bom. L. B. 673 = 1931 Cr. G. 581 := 82 Cr. t. J. 1144 134 I. C. 344 ; 88 C. W. H. 336 « 

A. I. B. 1984 C. 393 ^ 33 Cr. L. J. 881 =148 1. C. 773 = 1934 Cr. C. 534 = 31 A. I. Cr. B. 203. In 59 B.27it 
was held that there is nothing in s. 144 (3) to .show that the word “ place ” necessarily means a restricted 
locality like a market or a park. It could include a part of the town provided that part is sufficiently 
well defined so as to be easily distinguishable. Even a ward of a Municipality could be described as a place 
with a specified boundary, provided the boundaries on all sides are clearly given so that the public could 
be under no misapprehension or doubt as to what the prohibited area was. Mere mention of the wards 
without mentioning the boundaries and without naming the streets covered by them, is not sufficient. An 
order directed to the public when frequenting public or private streets in a particular city is sufficiently definite 
as to place, to comply with the requirements of this section. A. I. B. 1935 B. 88 = 36 Bom. L. R. 1189 = 184 
1. 0.687 =1988 Ce. 0. 88. The place must be one whether publicly or privately owned, which at the time when 
the prohibition operates, the public frequent or visit The place must be one which is open to the public as 
sudL The public cannot be prohibited from putting up flags in private houses because the public as such 
never frequent or visit private houses. It is a mls-use of language to call house-owners who use their houses 
members of the public for the purpose of this section. (1980) M. W. H. 849 = A. 1. R, 1981 M. 848 = 60 K. 
Ii. J. 870 = 38 H. L. V. 640 = 8 H. Gr. 0. 881 = 88 Cr. Ii. J. 783 = 131 1. 0. 849 = 1931 Cp. 0. 368. 

XI_RE VISION 

16. Undev the amended Act, BSgh Court hu power to revise orders under this section [ P. 247, «. 52]— 
The amendment introduced by the Act of 1923 by deleting sub-sec. (3) from s. 435 which till then existed, 
has made the order of the Magistrate open to revision. A. I. B. 1988 C. 348 = 142 I. C. 819 = 84 Cr. L. J. 884 
= 1983 Cr. 0.480 (18 Bang. 888 j 88 H. 880. The powers of the High Court in revision are general and 
their generality cannot be cut down by any decision. The High Court is to satisfy itself as to the correctness, 
legality or proprie^ of the order of the Lower Court The propriety or otherwise of orders under s 144 can 
be gone into by the High Court Where the elements essential to action under s. 144 are shown to exist 
upon materials legally before the Court, the High Court will in exercising its powers, respect the opinion of 
the local authorities. But if those essential elements do not upon a fair view of the evidence exist the High 
Court wiU not blindly uphold the order of the Magistrate because he says they do exist. That would amount 
to the High Court relinquishing its function into the hands of the Lower Court if the grounds for the action 
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are either unfounded in fact or insufficient in law, or if the order against the public violates the con- 
ditions laid down in s. 144, it is the duty of the High Court to interfere, A. I. R. 1931 H. 242 =« (1930) M. W.K* 
849»x3H. Cp.G.381ss 60 H. L. J. 370 ==1931 Gr« G. 362 =: 131 1. C* 649 =183 H. L. W. 640 » 32 Gp« I*. J. 763, 
The High Court will never reitnpose an order under s. 144 which the District Magistrate who is res- 
ponsible for the peace of the district does not wish and in his discretion has rescinded under sub-sec. (4). 
A. I. R. 1934 Rat. 313 =» 13 P. L. T. 216 = 151 L C. 833 1934 Cr. C. 734. 

17. Power of Magistrate to rescind or alter order under sub-seo. (4) does not bar High Court’s 
povor to reyise.— The jurisdiction conferred by sub-section (4) upon a Magistrate to rescind or alter an order 
under this section, made by himself or any Magistrate subordinate to him or by his predecessor in office, is 
neither appellate nor revisional jurisdiction. It is a special jurisdiction conferred by a special provision of the 
Statute. It cannot be argued therefore, that no appeal having been made to the Magistrate under sub-section 
(4) no revision petition to the High Court can be entertained. A. 1. R. 1982 H. 720 » (1932) H. W« H. 726 a 
5 M. Cr. 0. 269 36 H. L. W. 461 « 63 M. L« J. 394 » 139 1. 0. 773 = 33 Cr. Ii. J. 826. The proper procedure 

is no doubt to apply under sub-sec. (4) to the District Magistrate who has power to set aside the 
prohibitory order. But wtien it is necessary that the matter should be disposed of expeditiously, the 
party is justified in coming to the High Court direct A. I. R« 1934 C. 139 = 37 C. W« N. 982 = 33 Gr. L. J. 
541 = 147 I. C. 1090 = 1984 Cr. C. 179. Where the Sub-divisional Magistrate drew up proceedings under 
s. 144, the District Magistrate has no power to direct the Sub-divisional Magistrate to draw up proceed- 
ings under s. 145. The proper course is for him to refer the matter to the High Court, under s. 438. 
33 a W« N. 723 = A. I. R. 1929 C. 731 = 1929 Cr. a 883 ; A. I. R. 1929 a 803 = 30 C. L. J. 287 = 34 C. W. H. 82 = 
1929 Or. a 374. 

18* Exercise of revisional powers when order has spent itself [P. 247, n. 54] — If the order under this 
section has ceased to be in force by efflux of time, the High Court should not interfere with it in revision. 
A. L Ra 1984 Ondh 87 (1) » 11 0. W. N. 74 = 1934 0. If. R. 34 = 33 Cr. L. J. 472 = 147 I. C. 672 = 1984 Cr. C. 287. 
But even though the order has spent itself, the High Court is entitled to interfere if the order purported to 
decide upon the rights of the parties. A. 1. R. 1983 Pat. 185 14 P. L* T. 379 = 84 Cr. L. J. 717 = 144 1. C. 228 »= 

1988 Or. C. 816. 

19. High Oonrt can snapand order under this section. — note 12 to s. 439. 


CHAPTER XII. 

Disputes as to Immovable Property. 

SECTION 145. 

IL~GOHPETENCY OF MAOISTB&TES. 

(B)— Local. 

Ketes.— 1. Property must be within the Jarlsdiotlon of the Magistrate [P. 252, n. 13]— A Magis- 
trate of the First Class whose powers have been gazetted throughout the District does not lose jurisdiction by 
the mere fact that for the sake of convenience the District Magistrate has divided the District up into ilaqas 
and that the ilaqa in which the particular property is situate has not been allotted to that Magistrate. A. I. R* 

1933 Lah. 143 = 1933 Cr.C. 241 = 34 P. U R. 363 = 142 1. C. 430. 

III.— OBJECT OF SECTION, 

2, Object of Section is to deal with actual possession and not with right to possession [P. 253, n» 17]— 
An inquiry under this section, should as far as possible be confined to the question of possession only. A. I. R, 
1933 Pat* 83==: 16 P. L* T. 19 = 134 I. C. 423 = 1933 Cr. G. 143 ; 3 Luck. 440. When there are many separate items 
of property in dispute, all together claimed by one person on one side, and severally by many persons on the 
other side, the Magistrate must consider the claims of such of the counter-petitioners. (1933) M. W. N. 1260. 
No question of title can be taken into consideration in an inquiry under this section, nor can any order be 
passed as regards future possession without reference to actual possession on the date of the preliminary order, 
A. 1. R. 1929 Nag. 283 = 121 1. C. 47 » 1929 Cr. C. 459. 

5 
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IV.— WHEN TO ACT UNDER THIS SECTION AND WHEN 
UNDER S. 107 OP S. 144. 

3. When title is in dispute, both parties should be bound down [See^. 254, n, 21]— Where there is a 
dispute between two parties as to title, it is hardly fair to bind down one party only, thereby giving the 
other side an advantage. In such cases if s. 107 is utilized, proceedings should be drawn up against both 
parties and the party who is not proved to be in possession should be bound down. A. 1. R. 1931 l^a.UW^ 
138 I* 0. 161=12 P. L. T. 535 = 1931 Gr. G.79d = 32 Cr. L. J. 1014. See 9 Luok. 631. 

^.—CONDITIONS REQUISITE TO GIYE JURISDICTION. 

i. Essentials to giYe Magistrate jurisdiction [P. 255. n. 25]— This section is provided in order tte 
a Magistrate may prevent a breach of the peace arising from a dispute as to immovable property. He has no 
jurisdiction in such a matter which primarily appertains to a Civil Court, unless he is fully satisfied that there 
is a danger of a breach of the peace and this must therefore be put in the forefront of his proceedings. A. LR, 
1933 A. 96 = 1932 A. L. J. 1037 = L. R. 14 A. (Gr.) 16 = 34 Gr. L. J. 449 = 142 1. G. 773 = 1938 Cr. C. 165 = 19 A. 1. 
Or. B.68; A. LR. 1933 Oadh 253 = 10 0. W. N. 310 = 34 Cr. L.J. 934 == 143 1. 0.299 = 1983 Cr. 0.589. A 
Magistrate should cancel the order initiating the proceedings if he is satisfied at any stage of the case from 
a police report or otherwise, that no dispute likely to cause a breach of the peace exists. A. L R. 1929 C. 828 sa 
S3 C. 47. N. 399. If the parties have agreed to arbitration or to a compromise, there can be no cjuestion really 
of a breach of the peace. A. I. R« 1929 Nag. 285 = 121 1. C. 47 = 1929 Cr. C. 459. 

YI.-LIKELIH00D OP A BREACH OP THE PEACE. 

5. Meaning of likely to cause breach of the peace must the danger be imminent 7 [/> 265, 27] 

—The introduction of such words as “imminent” or “ immediate ” into the section giving it a stronger 
significance than the words used therein, is not justified. The section requires that there must be a present 
dispute and a likelihood of a breach of the peace. That is, there must be a present fear that it is probable 
that there will be a breach of the peace owing to the dispute, unless proceedings are taken under this section. 
Of course this does not mean that orders should be made when somebody comes and says that he fears that a 
breach of the peace will occur a considerable time ahead. The procedure under this section is intended to 
deal with conditions in which those responsible for law and order have an existing fear that unless steps are 
taken under this section, a breach of the peace will occur before they can prevent it. 83 C. W. N. 1003 = 1982 
Cp. G. 8 = 186 I. G. 475 = 33 Cr. L. J. 305 = A. 1. R. 1932 G. 60. Action under this section is not in the interests 
of any party, but to prevent a breach of the peace. If neither party Intends to resort to civil remedy, the fact 
that there is time to do so, does not affect the likelihood of a breach of the peace. A. 1. R. 1932 Nag. 134 28 

N. L. R. 154 = 1932 Or. C. 670 = 140 I. C. 231 = 33 Cr. L. J. 937 ; 53 A. 218. 'Fhe Magistrate must be satisfied 
when drawing up proceedings that there exists a likelihood of a breach of the peace at the time of the order 
An order made six months after the police report is bad. 58 C. 888. 


YII.— NATURE OP INFORMATION OR REPORT ON WHICH MAGISTRATE MAY ACT. 

6. Ko Hard and frat rale as to the materials or snffislency of the information fJP, 2S7, «. 33]— The 
term “ other information ” is very elastic and gives the Magistrate the widest possible latitude in taking action, 
^ch case must be dealt with on its own merits. The omission to use a technical term such as « affidavit ” “ evi- 
dence ’ or “ verided statenient >■ indicates that no restriction should be placed on the discretion of the Magistrate 
as to the infoimation on which he is to act Proceedings under this section are quasi executive and the powera 

such discretion should be used sparingly. A. I. R. 1984 Nag. 
194 — 88 Cr.Ii.J. 1480 = 131 LC. 883 = 1934 Or. 0. 893;A.I. R. 1929 0.468 = 49 0. L. J, 428 = 83 0. W. H. 
888 = 80 Or. L. J. 1027 = 119 1. 0. 372 = 1929 Cr. 0. 93. ™ «. u. u. »« = u. w. a. 

7. Police report— what it shonld oontMn.— The police report to a Magistrate suggesting initiation of 

SrreSd'^*¥h?oolS*“th confined to written rqiorts which they themselves may 

have received. The police themsleves must inquire whether a breach of the peace is likely and state the 

pounds for their reason and the result of their inquiry and not merely a copy of reports which they may have 
^ived that is to be communicated to the Magistrate. 1. 1. R. 1933 Nag. 78 = 17 H. L. J. 281. The reMrt of 
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YIIL— EFFECT OF PRIOR ADJUDICATION BY COMPETENT COURT ON 
JURISDICTION OF MAGISTRATE TO INSTITUTE PROCEEDING. 

8. Whether decree of competent Court will negative existence of dispute [F, 258, n. 37]— The words 
dispute likely to cause a breach of the peace ” do not refer only to bonafide disputes or only to reasonable 

disputes. The word “ dispute ” means actual disagreement existing between the parties at the time of the 
proceedings under s. 145, even though the question as to the right of possession has already been deciaed by a 
Civil Court The likelihood of a breach of the peace is sufficient to give the Magistrate jurisdiction, the 
weight to be attached to the previous order of the Civil or Criminal Court being a question for the considera* 
tion of the Magistrate. The existence of such previous order does not also relieve the Magistrate from the 
obligation to receive all such evidence as may be produced when proceedings are taken under this section* 
A. I. R, 1934 Pat. 471 = 18 P. L. T. 453 = 1934 Cl*. C. mkfoUowing A. I. R. 1923 a 610 and 1 P. L. J. 336 = A. I. 
R. 1916 P. 292 (F. B.) 

9. Effect of institutioii of civil suit on proceedings under this section.— The mere institution of a civil 
suit would not by itself be sufficient to justify the dropping of proceedings under this section. But it would 
be a waste of public lime to allow parallel proceedings to go on simultaneously in Civil and Criminal Courts. 
Where the Civil Court has appointed a Receiver, the policy of the law is to give preference in matters of this 
nature to possession by a Receiver appointed by the Civil Court The Receiver appointed by the Magistrate 
should therefore be discharged and the proceedings under s. 145 should be dropped in order to avoid unneces- 
sary harassment to the parties and useless waste of time, money and energy. A. 1. R. 1933 Dudh 253 » 1935 
0. W. N. 239 ^ 1935 0. L. R. 112 == 154 1. 0. 121. 

IX.— THE ‘‘ PROPERTY WITHIN THE SCOPE OP THE SECTION. 

10. Disputes about crops or other produce of land IF, 262, n. 49]— A lease of lac produce in a forest 
is lease of immovable property, within the meaning of this section. Lac itself may not be immovable 
property, but it can only be propagated on trees and is so connected with the trees that any dispute with regard 
to it must also involve a dispute with regard to land or right to enter upon the bnd fur the purpose of taking 
lac. A. I. R. 1934 Nag. 112 =« 1934 Or. C. 490 =* 151 1. 0. 343 « 33 Or. L. J. 1831 « 30 N. L. R. 311 dissenting 
from A 1. R.1920 C. 708. The Court has no power to order delivery of the crops on the land harvested before the 
date of the preliminary order. “ Crops or other produce means crops or other produce attached to the land. 
(1934) H. W. N. 405. 

X.— PARTIES CONCERNED. 

11. Representation of principal or master by agent» manager or servant [P. 264, n, 60]^ Where 

the real contesting persons were not joined as parties but the case proceeded between the agents of the parties 
and possession was ordered to be given to the master of one of the parties, the proceedings were irregular. 
The maister of the other agent could not be considered to be bound by the order passed behind his back. 
The irregularity in such a case is not cured by s. 537. 1934 A. L. J. 650 » 1934 A. L. R. 1010 — 4 A. W. R. 896 
«== A L R. 1934 A 853 = 36 Cr. L. J. 114 152 1. C. 500 — 1934 Cr. G. 1043^ 

XI— THE POSSESSION” WITHIN THE SCOPE OF THIS SECTION. 

(A) — ^What constitutes Possession. 

12. Delivery of possession through Court.— On the date a person has been put into possession by 

the Civil Court, however inefficiently or inegularly, he has got possession as against others. The possession of 
the person dispossessed has been broken even if only for a moment. This is equally true of symbolical possession, 
A. I. R. 1983 C. 424 1933 Cr. G. 622 rr: 144 1. C. 708 = 34 Cr. L* J. 810 following 86 C. 290 (F. B.) ; A. 1. R. 1984 Nag. 

217 17 K, L. J. 261 » 36 Cr. L. J. 52 =» 152 1. C. 28 == 1934 Cr. C. 988. also A 1. R. 1934 Fat. 568 » 15 F. L. X. 

819 ^ 36 Cr. L. J. 146 ^ 152 1. C. 591 1934 Cr. C. 1218. Once it is established that possession was delivered, that 

fact proves the possession of the party taking delivery on the date when it was delivered and raises a strong 
presumption in favour of the continuance of that possession unless the other side can show that subse- 
quently they have succeeded effectively in displacing the holder of if and restoring their own possession. 
A. 1. R. 1938 Pat. 586= 146 I. C. 631 = 1933 Cr. C. 1347 = 35 Cr. L. J. 154. Where the Magistrate having 
found that khas possession did not pass to the applicants under the proceedings of the Civil Court, takes 
action under this section, he is not acting without jurisdiction. A. I.R. 1932 Fat. 185 = 13 F. L. X. 178 = 1932 
Or. C* 418. 
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13. Actual posBesfiloB may also include poisession through others [P. 267, n, 71]— -The Trustee of a 
temple has authority over an archaka or pujari even if his post is hereditary and the archaka or pujari cannot 
set up that possession by him for his master or superior, as his own possession. The Trustee can set up that 
that possession is his own, though exercised for him by the servant (1982) M. W. N. 1079 ac; 87 M. L. W, 1|8 

8 M. Cr. C. 382 » A. L R. 1938 M. 245 ^34 Gr. U J. 88 == 140 I. C. 900 === 1933 Cr. C. 844. 


(B)— Evidence as to Possession. 

14. How far evidence of title may he used in eyldence to prove poBsesaion [P. 268, n. 79]*^Questions 
of title are of little importance under this section except in so far as they may be available to show who was 
in actual possession of the land at the time when proceedings are taken. A. I. R. 1984 G. 95 87 C. W. N. 849 

1934 Or. C, 81 ^ 147 I. C. 817 » 35 Cr. L. J. 489. 


(C)— -Joint Possession- 

15. Magistrate has jarlsdiction in cases of exclusive poBBession of joint property [P. 299, «. si]— 
Even in cases covered by joint possession where one party is by some arrangement actually in physical 
possession of a certain part of the property, ihe Magistrate would have jurisdiction to decide who was in actual 
possession of that part Where there is actual physical possession of definable and demarcated property 
action under this section can be taken. A. I. R. 1934 Nag. 196 == 80 N. L. R. 800 = 88 Cr. L. J. 1884 181 i, £ 

Cr, C. 895. A quarter share in the annual produce of a mango grove cannot be held to be a 
specified or demarcated portion of it. A. I. R. 1935 Nag. 44 = 17 N. L. J. 216 = 1985 Cr, C. 284. Where one set 
of ^rsons claim exclusive possession over a major portion of the land while the other set of persons claim to 
be in joint possession along with them of the entire land, it is no less a question of disputed actual possession 
than if each party claimed exclusive possession of the entire area and this section applies to such 
cases. 12 Pat. 87* 


(D) — Point of time at which possession becomes material, 

16. ProviBo to ol. (4) — Should the date of dlBpoBBeaaion be within two monthe of the appU* 
cation OP of the preliminary order ? [See P, 270, «. 82l-ln 52 M. 66 it was held that when an application 
was made by a person complaining of forcible dispossession, if, for no reason or fault of the applicant 
the M^istrate is not able to pass a preliminary order within two months of dispossession, the party 
complaining would not, on a proper construction of the proviso, be made to suffer by reason of such delay 
on the part of the Magistrate and was entitled to an order under this section. It was held that though the 
words were capable of the interpretation that the dispossession must be within two months of the preli- 
minary order, yet the intent and the object of the section must be kept in view before such interpretation 
was put on it But a contrary view has been taken by some of the other High Courts, and it has been held 
that on a correct interpretation of the proviso, the only conclusion that can be drawn is that a person who 
has been dispossessed forcibly more than two months before the date of the preliminary order cannot 
dmve any benefit under s. 145. It may be hard that a person who applies within a few days after his forcible 
dispo^ession should be deprived of his remedy simply because the Court did not make a preliminary 
^ only in the hands of the Legislature. A* L R. 1988 A. 88 1984 

88 26 N. t. R 

Lah.l48^84R.L.ll 


XII.-PRELIMINARY ORDER, 

(®)“CONTENTS OF THE PRELIMINARY ORDER. 

cannot order that neither party ghaU enter the property.-There is nothing in this 
Magistrate to direct that both parties be restrained from entering the property and 
its compound until further orders. Subjection (4) proviso (2) gives power to the Magistrate to attach the 
pro^rty if there is an emergency, but to attach it, is not the same thing as ordering both parties to vacate it 

18. The O'dw need not be self-contained— Referenoe'to polioe repovt TP. 272 « 93 l— Where the 

noTstete ki eLSi'? upheld although the Magistrate 

himself did not state m express terms the grounds on which he was satisfied that a dispute existed. It 
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is nevertheless not desirable that the Magistrate’s action should be based merely on a police report as 
giving information that a dispute likely to cause a breach of the peace exists, without stating the Magis- 
trate’s satisfaction that the report is correct. The provisions of sub-section (1) are clear and must be observed 
and the making of a preliminary order should not be allowed to lapse into mere routine as if it were the 
filling up of a printed form. A. I. R. 1935 Kag. 78 = 17 R. L. J. 2S1. 

19. Meve omission to state the grounds, where there has been substantial compliance with the 

section will not vitiate the proceeding [P. 273, 97]— If the Magistrate omitted to record the grounds of his 

being satisfied of the likelihood of a breach of the peace in his order under sub-sec. (1) he did not by reason 
of that omission lose ** Jurisdiction ” to take further proceedings, although he was guilty of an omission or 
irregularity in procedure. The breach of a mandatory provision does not necessarily amount to such an 
illegality as vitiates the whole trial or proceedings, 54 A. 1002. S. 146 (1) is not mandatory at all, except in this 
sense that the Court will set aside an order passed under the latter clauses if there is any reason to beiieve that 
the omission of an order or the passing of an order not strictly in terms of s. 145 (1) led to some prejudice to 
one or other of the parties. Still less is there any question of jurisdiction in the matter. A. L B. 1932 A« 446 
1932 A. L. J. 503 « L. R, 18 A. (Cr.) 182 » 1932 Cp. C. 558 18 A. I. Cr. R. 223 ^ 141 1. G. 131 ^ 34 Cf, I<. J. 166 ; 

A. 1. R. 1982 Sind 145 26 R L, R. 853 = 1932 Cr. a 681 $ A. 1. R. 1933 Pesb. 88 « 34 Cr. L. J. 1138 » 145 h a 

868 •*= 1983 Ctf. C. 1449. The jurisdiction of the Magistrate arises from the fact that he has received certain 
information and that he is satisfied as to the truth of that information. His jurisdiction does not depend 
on how he proceeds. If he has jurisdiction, he is not deprived of jurisdiction merely because his procedure is 
erroneous or defective. Therefore the omission on the part of the Magistrate to follow certain directions 
contained in the Code, although some of these directions may be more important than others, cannot be 
said to deprive him of jurisdiction. If the accused has not been prejudiced by the omission of the Magistrate 
to record the fact that he was satisfied as to the existence of a dispute likely to cause a breach of the peace 
and the grounds on which he was so satisfied, the irregularity committed by the Magistrate was cured by s. 637. 
66 A. 801 (F. B.)} A. L R. 1934 Kag. 112 » 1984 Cf. G. 490 »» 151 I. G. 343 »= 80 N. L. R. 311 » 35 Gr. L. J. 1381. 
See A. 1. B. 1935 Oadh 3l6 1935 0. V. N, 454 » xm 0. L. R. 257 36 Qc, L. J, 656 » 155 1. C. l69. 

(C) — Service of the Preliminary Order. 

20. Effect of notice not being served [/i 273, n. 100]— No exparte proceedings are possible in cases 
where there is no service, which by itself is sufficient to vitiate all the proceedings under this section. 

A. L R. 1933 Lah. 145 1983 Cv. C. 267 » 143 I. C. 477 » 34 Cr. L. J. 616. 

Xm.— INQUIRY. 

(C) — Duty of Magistrate to assist Parties to adduce Evidence. 

21. Duty of Court to summon witnesses mentioned by the parties [P 277 116]— The direction in 
sub^section (4) to receive evidence, implies a duty on the Court to summon such witnesses as may be 
mentioned to the Court by either party. 62 A. 91. It is incumbent on the Magistrate to receive all such 
evidence as may be produced by the petitioners and refusal to record evidence vitiates his order. (19341 
H. W. H. 698. The Magistrate has no power to restrict the number of witnesses to be examined on each 
side. (1932) M. V. R. 320. 

(D) — Deputing a Magistrate to make Inquiry. 

22. How far a Subordinate Magistrate may be deputed to conduct the investigation [P. 278,«. 
117]— S.148CL (1) enables a District Magistrate or Sub-divisional Magistrate to directa subordinate Magis- 
rate to make a local inquiry and furnish him with a report for his guidance in the trial of the petitioa But 
under the guise of calling for such a report he ought not to depute the Subordinate Magistrate for making the 
entire investigation and avoid the necessity for taking any oral evidence which the parties may wish to adduce 
in support of their respective claims. Any order passed by him without himself taking any evidence and 
depending solely on the report of the Subordinate Magistrate is one passed without jurisdiction. A. 1. R. 1932 
M.368»=35 M.L, W. 890 = (1932) M. W.N.426 = 5 M. Cr. C. 64=*1932Cp. C.334 = 138 L C. 68 = 33 Cr. L. J. 886 
= 18 A. 1. Cr. R. 317; (1934) M. W. B. 687. 
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(F)-“Death of Parties. 

23. Proceedings shall not abate by death [P. 278, «. 122]— Sub-section (7) empowers the Magis- 
trate to cause the legal representatives of the deceased to be made parlies and directs that the Magistrate shall 
thereupon continue the inquiry. To drop the proceedings merely because one of the i)arties died, is ultra 
vires. A. I. R- 1934 C. 787 = 38 C. W. N. 724 = 153 I. C. 174 = 1934 Cr. C. 1209. 

(G) — Reference to Arbitration. 

24. Reference to arbitration not proper [P. 278, n, 123]— Proceedings under this section cannot be 
submitted to arbitration. All that can be done is that in certain cases, the Court may appoint a commissioner 
or commissioners to conduct a local inquiry and to report as regards actual possession. A. I. R. 1929 Nag, 285 
sss 181 L G. 47 « 1929 Gr. 0. 459, 

(H)— Attachment — Proviso to Clause (4). 

25. How attachment is to be effected.— The Code does not contemplate prohibitory order as the only 
mode of attachment under s. 88. Attachment may be made by taking possession or by appointment of a 
Receiver or by a prohibitory order. In cases oi emergency a mere restraint on alienation would be generally 
of no use in preventing a breach of the peace which is the primary object of proceedings under s. 145. Any of 
the methods may therefore be adopted as may be considered appropriate for the objecl in view. 14 Lah. 616, 

26. Whether moYable property on the premises can also bo attached.— I’he expression ** land or 
water” will not include movable properties situate on the premises to be attached. At the same time it 
cannot be held that when the Magistrate takes possession of immovable property in oases of t mergency he 
should first remove the movable property thereirom or hand it over to one or other of the parlies. Where the 
property is taken charge of by the police, the police-officers are entitled to retain custody of the movable 
property which was on the premises at the time of attachment subject to the iinal order of the Magistrate 
deciding the question of the possession of the property. 14 Lah. 613. 

27. Smb-saotion (8)— Sale of « produce of property.”— The word “ produce ” is not necessarily confined 
to what is grown from the ground It refers also to a finished article or a semi-fiuished article made from raw 
material. A sugar mill produces molasses and the molasses can be fairly called the produce of the mill In the 
same way a flour mill produces flour and flour must be deemed to be the produce of a Hour mill. 3 Luck* 468. 

(I)— Receiver. 

2S« Appointment of Receiver [P. 279, 128]— There is no provision for the appointment of a Receiver 
during the pendency of a dispute under s. 145, The appointment of a Receiver under .s. 14(5 (2) can only be 
made after a final order has been passed under s. 146 (1) attaching the property. (1933) M. W. Nf. 917} 10 
Lah. 800, 

XY.-FINAL ORDER. 

(B)— Persons Bound by the Final Order. 

29. Order binding on aU persons who have notice [/t 282, n, 145]-The provision in sub-section (8) 

for affixture of at least one copy of Uie order in some conspicuous place at or near the subject of dispute is an 
indication that under certain circumstances the binding character of the order extends to persons other than 
the parties thenaselves. A, L R. 1930 C. 63 =» 33 C, W. N. 1002 =:« 31 Cr, L. J. 943 125 1. C, 838 1930 Gr, 0, 15. 

An order made against a Hindu father who had acquired the properties as manager of the family is binding on 
the other members of the family. 52 M. 787. Unless and until the final order is vacated in due course of law, 
fresh proceedings in respect of the same property between the same parties cannot be entertained. 18 Rang, 309, 

XIX.-REFERENCE, 

30. No reference to be made merely upon a difference of opinion as to value of evidence or nnlesi 
there is seriouB error of lav. In cases under s. 145, a reference ought not to be made merely upon a difference 
of opinion as to the value of the evidence. Even if there should appear to be an error of law, references should 
not be made unless it appears that it is of such a character as to call for interference. 58 C, 1081. 

XX.— REYISION AND POWERS OF THE HIGH COURT, 

. X.. un [/^.286,«.170]-S.423 (1) (^) read with s. 439 doe.s not authorise 

the High Court in revision to award costs of the proceedings before it. 55 A, 301 (F. B.) But the High Court 
may pass an order for costs in respect of the proceedings before the Magistrate. An order for costa under 
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s. 148 (3) is an order “ incidental’* to an order for possession under s. 145. It follows therefore that such an 
order may be passed by the High Court in revision of an order passed by a Magistrate under this section. 

11 Ranj. 861 (F. B.) 

82. High Court will rarely interfere with findings of fact.— The High Court will rarely interfere on 
facts, with an order passed under s. 145 and 146. Where there was no question of law involved and even on 
facts, the reasons given by the Magistrate was not unsound or untenable, the High Court refused to interfere. 
A. 1. R. 1984 Pat. 33 = 83 Cr. L. J. 611 = 143 L G. 198 =1934 Cr. C. 20. Where the Magistrate in his discretion 
considers the matter to be one of emergency, the action taken by him for maintenance of peace, cannot be 
lightly interfered with. 14 Lah. 615. When the Magistrate thinks that no action is necessary for preserving the 
peace, it is not fit or proper that he should be directed by the High Court to take action. (1934) M* W. N. 1288. 
That the Magistrate has passed an order which would have been proper, if he had drawn up the proceedings 
immediately on receipt of the police report but is not proper inconsequence of the delay which took place 
before the drawing up of formal proceedings more than two months after the date of dispossession, is not a 
ground for interference in the absence of substantial injustice resulting from the Magistrate’s order. JL I* Ri 
1933 Pat. 601 (2) = 146 1. C. 551 = 35 Cr. L. J. 91 = 1933 Cr. C. 1363. 

XXL— EFFECT OF ORDER UNDER THIS CHAPTER ON CIYIL PROCEEDINGS. 

33. Possession of Receiver is possession on behalf of successful party [P. 287, 180]— The possess- 
ion which the interim Receivers exercised may justly be regarded as possession on behalf of the party who 
eventually succeeded in civil proceedings. 38 C- 1070. 

SECTION 146. 

L-SCOPB OF SECTION. 

Rotes.—!. Fresh finding as to likelihood of breach of the peace not necessary [See /*. 289, n, 8] 
—When under s. 145 (1 ) the Magistrate to whom a report is made by the police comes to a finding that he is 
satisfied as to the likelihood of a breach of the peace and issues notices to the parties, it is not necessary for 
the Magistrate to again come to a finding on this point in his subsquent order under this section. A. LR. 1932 
A. 683 = 1932 Cr. G. 933 = L. R. A 13 (Cr.) 131 = IS A. I. Cr. R. 333 1932 A. Ii. J. 819. 

IL— WHEN ATTACHMENT MAY BE MADE. 

2. Magistrate bound to take evidence before attaching property [P. 290, u, 6]— If the parties 
refused after ample time had been given them to adduce evidence, the Magistrate is not bound to make an 
inquiry on his own account. He is entitled to act on his apprehension of a breach of the peace founded on 
the police report and attach the property. 9 Pat. 639. 

3. Section inapplicable when both parties are in possession [ P. 290, n. 8 (5)]— This 

section is applicable only if none of the contending parties is in possession, or if the Magistrate 
cannot determine who is in possession. When immovable property is in joint possession, action 
could and should be taken under s. 144 or under the security sections. (1988) M. W. K. 867. Where 
the dispute was between three brothers as to the actual possession of certain property, the 
question being whether the brothers were jointly entitled to the property or whether the particular property 
had fallen to the exclusive share of one of them by virtue of an alleged partition, the Magistrate was 
competent to attach the property under this section but the better procedure would be to take action under 
s. 107. 32 Bom. L. R. 840 = A. I. R. 1930 B. 172 = 31 Cr. L, J. 933 = 123 1. C. 718. The words “ unable to satisfy 
himself as to which of them was in possession ’* cover the case of two joint owners both in joint possession. 
If there are two joint owners in possession jointly, it is a case where the Magistrate cannot decide which 
of them was in exclusive possession. A. 1. R. 1932 A. 683 = 1932 A. L. J. 819 = 1932 Gv. G. 938 L. R. IS A 
(Gv.) 131 = 18 A I. Cr. R. 338. 

YIL— EFFECT OP ATTACHMENT AND RECBIYBR’S APPOINTMENT. 

4. Effect of attachment. — When property has been attached and a Receiver appointed under s. 146, 
(2) it may be taken that the property was in custodia legis^ and the Magistrate was in the position of a stake- 
holder who must be taken to be holding the property for and on behalf of the person who ultimately 
establishes his claim in the Civil Court 14 Lah. 414. When a competent Court has determined the rights of 
the parties or the person entitled to possession of the lands in dispute, it is the duty of the Magistrate to 
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withdraw theattachment and to make over possession to such party. Any act done by the Receiver durios 
the period of attachment cannot and ought not to prejudicially affect the rights of the party found by the 
Court to be entitled to possession. 12 Fat 261. 

5. Receiver not to lease oat the property to one of the parties to the prooeedings.— Where one of 
the parties with the connivance of the Receiver obtained by means of a fraud upon the Court, a lease of the 
property which he would not have otherwise got, the Magistrate is entitled to set aside the lease in a summarw 
manner and to order its cancellation. (1932)M. W.N. 1154 = 36 H. L W. 651 = A. I. R. 1988 M. 67 fit 
5 H. Or. a 337 = 83 Cr, L. J. 956 = 140 1. C. 281 = 1933 Gr. C. 111 . ‘ 


SECTION 147. 

I.~APPLICATION OF SECTION. 

Rotes.—!. Danger of breach of the peace need not be Immiuent [See P. 294, «. 5]— There is nothinrin 
Ch. XII which states that the danger of a breach of the peace should be imminent. No case could everte 
made legal under this Chapter if it was necessary that it should be impossible to have sufficient time to eo to 
■ the proper Court, because obviously it is always as easy to file a plaint in a Civil Court as to file a complaint in 
a Criminal Court The provisions of Ch. XII are intended to provide a speedy remedy in cases of disnutos 
dealt with in that chapter in order that the matter may be settled temporarily, while more lentrthv cM 
proceedings take place. 68 A. 21S. ^ ^ 


II.— WHAT BIGHTS MAY BE MADE THE SUBJECT-MATTER OF PROCEEDINGS 

2. Henning of the word “ exercise ” in the Proviso.-- To exercise ” means much less thatt succeasf„ll« 
and completely to assert. The root meaning of to exe.cise a right " is to take it out of its box and^w 
small gesture on the part ot the people obstructed might be counted as exercise. A. I. R. 1981 H m 

M. W. 8. 564 = 4 M. Cr. a 215 = 82 Or. L. J. 972 = 133 1, a 5 = 1981 Cr. a 559. 

3. The right miut have been exercised within three months [/». 295, «. foJ-The three 

are not the three months prior to the order but three months next before the institution of th! i ^ 

A. I. R. 193J A. 452 = L. R. 11 A. (Cr.) 85 = 81 Cr. L. J. 1217 = 127 I. a 422 I ttSO 0^ 672 1 Is A 1 I n* 
190. Institution of the inquiry does not mean the date when formal oroceedintrs are rir ” ** 

section. A.I.B.. 1930 Pat 349 = 81 Cr. L. J. 791 = 125 L S. iS = iff cf t ^ «P under the 

plated in the proviso to sub^ec. (2) is the inquiry referred win sub-^ec (1) • that is 

*.i.R.i980 Pai.29i=8i rnsts 

w..» s r 

structed in the enjoyment of his right when the rains set in and be immerti tei the rams, was ob- 

to have the obstruction removed, but the MagffaS was uJablT. n u 

had fiffished it would be unreasonable to allow the opposite oartv to olead ta*ns 

the enjoyment ofthe right on the particular ocLsfon imuL^^^^^ 

the right of the applicant was barred. The words “ on ffie^S .Ta ^ 

refer to the year previous to the Institution reTthe aDptanTmlbri, Wore such institution » 

Pet. 857 - 15 P.l. T. 740 = 88 Or. L. J. iSsI L a ff. * ^ *•*•»*•«»* 

5 Should the non-exercise of the right be within tha a.u 

[J» 295, *. 10.A]-Where certain persons were rLtmined from a ! Pwsnn olaimiug the right 

Magisterial order.it was held in Madras, dissenHnf from A.i™ 1925 B M /'?Lf 
that they cannot be said to have exercised the righ^du^iL thflt ^ “ 
for importing a gloss into the proviso and adding to the wofds •< authority 

the last of such occasions ” the words “ or its exercise on exercised on 

stances beyond the control of the parties seeking to exercise the riff X**! wcuui- 

554 = 1981 Cr. a 559 = 183 L & 6 = 4 M. Gr. & J. 9 ?a‘‘ ^ ^ “• « (1981) **• »• 

Does the sectiott apply to the ** vight to offioiAtfi** i 

there is dispute as to the possession of a temple and the riaht t” * ““•laeor temple 7 [/» 29S, «. 1 1]— When 
with the claim as to the right to perform puja as part of thefff e*? therein, the Magistrate can deal 

so included in the major relief, it is doubtful whether an aDnlifafinn ^ prayed for. If however, it is not 
right to perform puja in a certain temple. (19821 M W B mvo wr ®®ution can lie merely as to the 

Cr. 0. 882 = 34 Cr. L. Js 88 = 140 1. 0. 900 = 1983 Or. C *844* rto *• 1938 M. 245 = 5 H. 

u. Mt. Before the amendment of 1923 there was a conflict 
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s. 147] 

of opinion between the Calcutta and the Madras High Courts. In the amended section the wider view of 
the Madras High Court was adopted and it was specifically noted that the provisions of this section would 
apply whether the right be claimed as an easement or otherwise. The provisions of this section can therefore 
be applied in the case of disputes as regards the entry into a temple or mosque. A. i. R. 1930 A. 452 = L* 
R. 11 A. (Cp.) 85 « 31 Cr. L. J. 1217 = 127 I. C. 422 = 1930 Cr. C. 672 = 13 A. I. Cp. R. 190. 

7. Obfitraotion to use oi water for irrigation [P, 296, n, 15]— It is not necessary for the Magistrate to 
find that a right of easement strictly so called was established. The section says “ whether such light be 
claimed as an easement or otherwise.” All that he has to find is that the petitioner had been for a long lime 
using the water flowing down the channel and had in fact used it during the last monsoon. A. 1 R. 1930 M. 
865 = 59 HL. L. J. 430 = 32 M. L. W. 175 « (1930) M. W. K. 987 = 3 M. Cr. C. 279 = 32 Cr. L. J. 215 = 129 I. C. 88 
==rl930 Cr.a 1121. 

8. Right to fisheries [P. 296, n. 18]— Fisheries to which one of the parties may have a right apart from 
any right to the land on which the fishery stands, may form the subject-matter of proceedings under this section. 
The subject-matter of proceedings under s. 145 if it relates tp fisheries, must relate to the particular 
local area where the fishery extends. The difference is that under s. 147 the right may be a prescriptive 
right or right of easement to use of land not belonging to the parties but belonging to somebody else. Where 
one party claims the right to catch fish in waters upon the land of another, it is in the nature 
of an easement or profits a prendre and the proceedings come within the ambit of s. 147. 13 Pat. 153. 
But none can acquire a right, exclusive against the public or any other person, to fish in any particular 
area of the open sea, or in that part of it, within three miles of the shore, known as territorial waters. No 
right can therefore exist for one party to restrain another party under this section from fishing in the sea 
except in a certain manner. (1935) M. W. N. 181 == 41 M. L. W. 436 = 63 M, L. J. 417 = A. L R. 1935 M. 350. 

III.— INQUIRY. 

(A) — Procedure. 

9. Polioe-officer need not be examined as to the correctness of his report.— ’Where the only use that 
the Magistrate has made of the police report is the use contemplated by the section, vis., making an order 
in writing requiring the parties to put in written statements, it is not necessary for him to call on the police- 
officer to give evidence in regard to the correctness of his report. 53 A. 215. 

(B) — Notice to Parties and Evidence. 

10. Order without notice under this section, Olegal. — No order could be passed under this section 
when notice was not issued under this section but under s. 145. A. I.R. 1933 Lah. 145= 1933 Cr. C. 267 = 143 

1, a477 = 34Gr. L. J. 616. 

(D) — Nature of Order. 

11. Competence of a Magistrate to direct removal of obstruction [P. 298, n. 33]— Under s. 36, 
Easements Act, notwithstanding the provisions of s. 24, the dominant owner could not himself abate a 
wrongful obstruction of an easement. Where therefore it is clear that any breach of the peace that may 
have ensued wou’d have been the result of the petitioner’s own illegal action in removing the obstruction, 
an order against the opposite party directing the removal of the obstruction would be unsustainable. 
A. I. R. 1932 Nag. 83 = 15 N. L. J. 28 = 1932 Cr. G. 433 == 133 I. C. 38 = 33 Cp. L. J. 558 = IS A. L Cr. R. 289. 
Butin A. I. R. 1933 C. 752 (1)=:34 Cr. L. J. 1230 = 146 I. C. 186 = 1933 Cr. C. 1254, it was held that a 
direction to a party to remove an obstruction was the same thing as “prohibiting any interfer- 
ence with the exercise of such right” indicated in sub-section (2) and such an order was quite valid. 
But in a later decision of the Calcutta High Court it was held that sub-section (2) contemplates only a 
prohibitory order and not a mandatory order to do some positive act A. I. R. 1934 C. 556 =38 C. W. N. 476 = 
35 Cp. Ii. J. 1093 = 150 I. C. 600 = 1934 Cr. a 789 = 21 A. I. Cr. R. 282. It has been held by the Madras High 
Court following 28 M. L. J, 322 = 15 Cr. L. J. 382 that an order prohibiting the interference with the exercise of 
the right is valid and what might in effect amount co a mandatory injunction, is permissible. The amendment 
of s. 147 has not in any way made the view held in 26 M. L. J. 233 inapplicable ; 59 M. L. J. 430 = 32 M. 317. 
175 = (1980) M. W. N. 987 = A. I. R. 1980 M. 865= 3 M. Cp. a 279 = 32 Cr. L. J. 215 = 129 L C. 68 = 1930 Cr.' C. 
1121. Where the right found to exi.^t was a ri^ht to the water coming down a .stream and it was indispensable 
to the exercise of that right that the cutting in the bank made by the other party should be closed, an order 
restraining them from preventing its closure is in no sense a mandatory injunction. A* I. R. 1929 Pat. 351 = 
10 P. Ii. T. 376 = 1929 Cp. ai53. 

6 
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12, luteBlm order cannot be passed.— There is no provision under this section for passing an inter- 
locutory order that till the decision of the case the party against whom application is made shall not in any way 
interfere with the exercise of the alleged right Such an order in terms is nothing short of the final order con- 
templated by sub-section (2), A# I, R» 1932 Nag. 83 — 15 K# L. J. 28 « 1932 Cr. G» 488 « 138 1. C* 38 » 38 C3r« L# J# 
586 as 18 A. 1. Gr. R. 289. 

SECTION 148. 

COSTS. 

Kotea.— 1. What costs may be directed to be paid [P. 300, n, 9]— The value of the property should not 
be taken as the fair test of the costs which should be awarded in a case where the case lasted very long but for 
which neither party was responsible. 53 A. 172. It is extremely difficult to prove the exact sum spent in costs 
in a semi-criminal case such as one under s. 145. In such cases the Court may very well use its discretion in 
awarding an amount which it considers reasonable. A. 1. R. 1932 A. 325 L« R# 13 A# (Cr.) 98 ss 135 1. G. 246 » 
33 Cr. L. J. 157 1932 Cr. G. 294 18 A. I. Cr. B. 47. 

2, When coats to be awarded [P, 300, n. 10]— Sub-section (3) does not fix any time-limit for passing 
the order as to costs. An order for costs passed two days later, after the decision of the main case cannot 
therefore be said to be an illegal order, 55 A. 301 (P.B.) 

8, Award of or assessment of costs must be made after notice to the party affected [P. SOI, n* 14]— 
Although sub-section (3) does not expressly state that a party should have an opportunity of being heard before 
an order for costs is passed against him, yet, in accordance with the ordinary principles of justice the Magistrate 
should not pass the order without giving the person affected an opportunity of showing cause against it. 55 
A. 801 (P. B.) There is no necessity to treat the question of costs as a separate issue upon which a separate Judg- 
ment must be given. But the question of costs must be determined judicially and upon proper materials. If 
the Magistrate when giving his decision on the merits there and then makes an order for costs, the party 
affected may at that time show cause against the making of such order, but if the Magistrate reserves judg- 
ment without mentioning his intention to order costs, it is his duty to give notice to the party against 
whom it is intended to make the order, to show cause against it. A. I. R. 1934 C. 95 » 87 C# W. N. 849 » 
1984 Gs# C, 81 147 L G. 817 » 35 Cr. L. J. 489 \ A. 1. R. 1934 a 80 (1) » 87 0. W# N. 882 »= 1984 Gv. G. 85 « 147 

1. a 800 » 35 Cr# L. J. 478# 

Power of High Court to order costs.— .51?^ note 31 to s. 145. 

CHAPTER XIII. 

Preventive Action of the Police. 

* ^ sic * 

SECTION 151. 

Note.— Where no emergency is shown to have existed, an attempt to arrest on the part of a police- 
officer is not only not strictly justifiable by law but is illegal and resistance to such arrest is not punishable. 
A# I. R. 1930 Lah. 848 81 P# L# R# 285 31 Cr. L. J. 294 ==:: 121 1# C. 734 = 1930 Or# G. 896 » 13 A# I# Gr# R# 410# 


CHAPTER XIV. 

Information to the Police and their Powers to investigate. 

SECTION 154. 

FIRST INFORMATION. 

Notes#— 1. Plrst information— Need not necessarily be first in point of time [See P, 304, n, 2]— It was 
never meant to be laid down that any sort of information would fall under s. 154 so long as it was the first in 
point of time. Firstly it must be an information, and secondly it must relate to a cognizable offence on the 
face of it and not merely in the light of subsequent events. The fact of the officer starting an investigation 
is not the sole criterion of a first information, for under Ch, XIV the officer may investigate a non-cognizable 
offence on the order of a Magistrate, etc. Information, under s. 154 may be recorded even in the course of an 
investigation. From that information investigation begins into the cognizable offence divulged by the informa- 
tion and pnot statements made to the police-officer are not excluded from evidence under s. 162. B8 0. 1812. 
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ss. 154-156] . 

“ Relating ** to tlie oommission of a cognizable offence. — By the word “ relating ** is meant that 
there need not be complete or satisfactory proof or evidence given at the time. It is sufficient if it indicates 
that a cognizable offence has been committed. But until there is this indication, it cannot be said that the 
information is one “ relating to such an offence. 58 C. 1812. 

8* First information not by itself evidence [/I 305, n. 4]— The first information report is not a sub- 
stantive piece of evidence. It can be used merely by way of corroboration or contradiction and not any further. 
It is inadmissible for the purpose of proving that the facts stated in it are correct It cannot be used to 
contradict other witnesses who are unanimous on a particular fact It is never the statement of the case 
pr the prosecution and the absence of the accused’s name in the first information report is not by itself suffi- 
cient proof of his innocence. 7 Lack. 852 ; A. I. R. 1933 Peah. 94 » 33 P. L. R. 132 « 1934 Gj>, G. 47 « 147 L a 672. 
The statements in the first information report are not substantive evidence at all. They can only be used for 
the purpose of corroborating or contradicting what the complainant has stated on oath in evidence before the 
Court. A. 1. R. 1934 Rang. 60 » 33 Gr. L. J. 808 143 L G. 876 =» 1934 Gp. 0. 377 ; A 1. E. 1934 Nag« 94 » 30 N. 

L. R. 262 =» 33 Gr. L. J. 987 149 1. a 447 » 1934 Gr. C. 377 ; A. I. R. 1934 Pesh. 27 35 Gr. L. J. 961 » 143 

L G. 1043 ss 1934 Gr. 0. 523 ss 21 A. I. Cr. R. 232. If the first information is given by the accused to a police- 
officer and that information admits his own guilt it amounts to a confession which is inadmissible in evidence 
under s. 25, Evidence Act 39 B. 120. 

SHALL BE SIGNED. 

4. Signature of informant is essential.— This section was not intended to apply to a telephone message 
because the information can hardly be read over to the intormant and cannot be signed by him. Moreover the 
information must relate to a cognizable offence. Where the message only stated that there was someone in 
the hospital with a hatchet wound and there was no mention of an offence having been committed, it is 
impossible to treat it as a first information report. ALB. 1931 Sind 13 s= 1931 Gr. G. 61 « 130 I. C. 373 as 32 
C^. L. J. 548 as 16 A 1. Cr. R. 1. A telegram to the police sent by the complainant cannot be treated as a first 
information report, as it is not signed by the informant as required by this section. 39 C. W. N. 403 » A 1. B. 
1935 G. 403. But where the original of the telegram sent by the complainant to the police was duly thumb- 
marked by the complainant and its authenticity was confirmed, it became a written statement complying 
with the requirements of this section. 15 Lah. 814. 


SECTION 155. 

Notes.— 1. Sub-section (2;— If agistr ate having power to try such case.— A Magistrate otherwise 
empowered to order investigation does not lose that power merely because the offence involved cannot be 
tried by him without previous complaint by the Local Government under s. 196. The possession of the power 
to try is distinct from the exercise of that power. A. 1. R. 1932 Lah. 581 ss 33 P. L. R. 324 » 33 Gr* L, J. 678 » 
138 1. a 751 ^ 1932 Cr. a 809 19 A 1. Gr. R. 37. 

2. Snb-seotion (3)— Police procedure when investigation ordered [P. 311, 8]— An investigation held 

under this chapter would include investigation held under s. 155 (3) under the order of a Magistrate. If 
the Magistrate had empowered the police to investigate into a non-cognizable offence, the authority of the 
police does not terminate with the investigation but the police can exercise the powers conferred on them by 

s. im 58 A 407. 


SECTION 156. 

Mote.— Powers of the police under this section not affected by Magistrate's reference under s. 202 for 
investigation.— Where a Magistrate on receipt of a complaint of a cognizable offence, directed an investigation 
to .be made by a police-officer, the police are entitled after investigation to send up the case for trial under a . 
charge-sheet as if they had taken cognizance of it under their ordinary powers of investigation. The powers of 
the police under this section are not affected when an order to investigate under s. 202 is made. 14 Lah. 194 
dissenting from 35 B. 339. Because a complaint has been sent to a police-officer to investigate a case, it does 
not deprive the police of their right to investigate a cognizable offence independent of the complaint. 
A 1. R. 1932 Pat 72 12 P. L. T. 937 ^ 1932 Gr. G. 136 = 136 1. C. 842 33 Cr. L. J. 349. The wording of sub- 

section (3) is wide and the utility of it would be much diminished if it were held to apply only to those cases in 
which a Magistrate takes cognizance on his own knowledge or suspicion. A h B.1983 Sind 136 = 27 S. L« R* 
67 »= 34 Gr. L. J. 763 144 1. C. 409 1933 Gr. G. 334. 
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SECTION 157. 

Note.— Effect of omission to send pepopt to Magistrate [P. 316, See n, 4]— The object of the pro- 
vision is to enable the Magistrate to have immediate notice of every serious crime so that he may be able 
to act if necessary* under this section. But failure on the part of the police to report to the Magistrate, 
cannot prejudice the accused. The report under this section is not a public document. A. I. R« 1931 Pat. 
150 ^ 12 P. L. T. 393 131 1. C. 17 = 1931 Cr. C. 890 = 32 Gp. L. J. 688 = 18 A. 1. Cv. R. 808. 


SECTION 159. 

Rote.— The mere fact that the inquiry was not held by a particular officer as suggested by the 
Magistrate, does not make the submission of the charge-sheet on the part of the investigating police, contrary 
to lie provisions of ihe Code. 62 G. 469. 


SECTION 162. 

Notes.— 1. Scope of the Bection— Not applicable to police in the Towns of Bombay and Calcntta.— 

Section 1, sub-sec. (2) specifically lays down that nothing contained in the Act shall apply to the police 
in the town of Bombay. The provisions of s. 162 cannot therefore apply to a statement made to a Bombay 
po’ice-officer. S. 63 ot the Bombay City Police Act, 1902 is identical with the terms of the section of the 
old Criminal Procedure Code and according to the decisions under that section, although the use of the 
written record of the statement of the witness is prohibited, the statement can be proved by oral evidence 
and is admissible under s. 157, Evidence Act. 54 B. 628. The section does not apply to the Calcutta police. 
33 a W. N. 203 A. L R. 1929 C. 257 == 30 Cr. L. J. 577 = 116 L C. 160 == 12 A. 1. Ge. R. 443. 

2. Section does not apply to statements taken by investigating offlcei* under Ch. iriIL--~The investi- 

gation under this section refers to an investig'^tion with regard to the commission ok either a non-cognizable 
offence under the order of a Magistrate under s. 155 (2) or a cognizable offence in which a police-officer 
is entitled to investigate under s. 156. There is no provision in Ch. VIII for making any preliminary investi- 
gation by the police. The investigation, if any, made with respect to proceedings under Ch. VIII does not fall 
within the investigation relating to offences under Ch. XIV. A. E. R. 1932 B. 196 34 Bom. L. B. 268 38 Cr. L. J. 

797 = 139 I. C. 623 = 1932 Cr. C. 300. The inquiry under Ch. VIII is not an inquiry into an ** offence and 
therefore this section cannot be used to shut out statements given to the police by persons who are 
afterwards called as witnesses. 36 M. 687. 

3. Section applies only to statements made in the course of investigation.— This section does not 
apply to statements made in connection wiih another offence at a time when the offence under investigation 
wasnotcommiited. The present amendment of the section makes this quite clear. A. I. R, 1932. A. 442 
1932 A. L. J. 301 = 34 Or. L. J. 109 « 140 L G. 878 = 1932 Cr. C. 562 ; 66 M. 154. Statements in the police diary 
are ordinarily privileged and cannot be given to outsiders except under s. 162 and that is limited to the case 
of an accused who is being tried for an offence under investigation at the time when the statement was made. 
A.I. R* 1938 Nag. 23 = 1935 Cr. C. 111. Statements made not in the course of an investigation, but before it, 
does not come within the prohibition of this section. 57 B. 400* But in certain circumstances, information 
under s. 154 may be recorded in the course of an investigation. From that information, investigation begins 
into a cognizable offence divulged by it and statements made to the po<ice prior to such information and 
recorded in the Station diary is not excluded by this section. 88 C. 1312. Where a girl was taken away 
from her husband s place in the Moradabad District and some montlis later she was discovered in Delhi with 
the accused, and the Sub-Inspector at Delhi recorded a statement from her, it was held that the statement 
was inadmissible in a prosecution under s, 366, 1. P. C, as the Sub-Inspector at Delhi could have investigated 
the case under s. 156 ( 1). 35 A. 979. A list of ornaments stolen during a dacoity which was given to a police- 
officer in the course of investigation is inadmissible in evidence. A. I. R 1929 C. 448 = 31 Cr. L. J. 127 « 120 
I, C*. 483 = 1929 Gp. C. 71. But where a complaint of dacoity was laid against the accused and when a police- 
officer went to the place, certain lists of stolen property were prepared in his presence two days after the 
occurrence, it was held that at that stage the investigation was merely in a preliminary stage and the list 
was prepared before the investigation actually began and it cannot be excluded from evidence under this 
s^otL A. I. R. 1931 Oadh 83 = 8 0. W. N. 31 = 32 Cp. h. J. 630 = 131 1. C. 72 = 1931 Cp. C. 211. A list of the 
kind should be regarded as an addition to the first report. A. I, R. 1931 Oadh 74 = 7 0. W. N. 486 = 31 Gp. 
L. J. 1017 = 126 1. G. 493 = 1931 Cr. C. 13J ; A. I. R. 1933 Lah. 937 = 1933 Cp. C. 1503. 
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STATEMENTS MADE TO POLICE-OFFICERS. 

4. Statement made to the police, not to be signed.— Getting the person making a statement to the 

police to sign the same, is not a mere irregularity, but a clear illegality, being a direct breach of a mandatory 
provision of the law. Even if it be a mere irregularity it is not one which can be cured under s. 537. The policy 
underlying the rule that the statement shall not be signed, seems to be that witnesses at the trial should be free 
to make any statements in favour of the accused which they wish to make, unhampered by anything which 
they might have said or might have been made to say to the police. If their signatures are obtained, the result 
would be to give them an impression that they were not free to make a different statement. 6 Lack« §68. But 
such an irregularity by itself would not be a sufficient ground to quash the conviction. To some extent it 
may impair the value of the evidence given by the witnesses affected by it. A. I. R. 1934 Sind 78 (2) =*« 85 Cr. 
Ii. 1170 150 1. C. 917 1934 Gf. G. 737. 

5. Statement made to Excise Officer.— An Excise officer is not to be regarded as a police-officer for 

the purposes of this section. 61 G, 967 ; 52 G. L. J. 177 = A. 1. R. 1930 C. 710 32 Gr. L. J. 231 129 1. 0. lOi » 

1930 Gv. G. 1110. 

ADMISSIBILITY IN EVIDENCE OF STATEMENTS OF WITNESSES TO POLICE. 

6. Inadmissibility of writing containing statement against the accused {F. 325, n, 6]— It is contrary 

to law to make use of the police diary for the purpose of corroborating the evidence ot prosecution witnesses as 
given in Court A. I. R. 1931 Pat. 96 == 11 P. L. T. 837 = 131 1. C. 535 = 32 Or. L. J. 735 = 1931 Cr. C. 192 ^ 16 A. I. 
Cr. R. 343 ; 56 M. 231. A statement made to the police cannot be used for contradicting a defence witness. 
4 Lack. 726. The words “ any purpose ” includes purposes of prosecution or defence, (1931) M. W. N. 715 = 34 
M. L. W. 388 = 62 M. L. J. 71 = A. I. R. 1931 M. 779 4 M. Gr. G. 306 = 33 Gv. L. J. 132 = 135 I. C. 364 1931 

Cv. C. 1035. The language covers all cases of any use of the statements to the investigating officer except as 
therein provided. 55 A. 639. 

7. Oral eyidence whether admissible [P. 326, n. 9]— Oral evidence cannot be given of statements made 
to the police. 57 B, 400. S. 162 was intended to prevent the user of statements by the accused to the police, and 
questions designed to show, by process of elimination that matters subsequently mentioned by the accused 
were omitted from such statements, are within the mischief aimed at by the section. 55 B. 435. But in a case 
where a suggestion was made at the trial that the offence might have been committed by a person other than 
the accused and the Sub-Inspector who investigated the case deposed that he received no information to that 
effect during the investigation, tais section was held not to prevent the police-officer from explaining his 
conduct by such a statement. A. 1. R. 1931 Lah. 177 = 1931 Gr. C. 297 = 131 1. G. 276 = 32 Gr. L. J. 682 = 16 
A. I. Cr. R. 312 ; A. I. R. 1930 Lah. 484 == 31 P. L. R. 185 = 31 Cr. L. J. 442 = 122 I. C. 568 = 1930 Gr. C. 596 = 
14 A. I. Cr. R. 263- This section does not shut out a statement by the investigating police-officer 
that the story as was put forw'ard by the witnesses was never stated to him while he was investigating. To 

*hold that this section makes such a statement inadmissible, would mean going beyond the intention of the 
section and would render it practically impossible to do justice. A. I. R. 1934 Nag. 138 ass 1984 Cr. G. 
569 ; 56 C. 1106. The prosecution is not entitled to ask a prosecution witness what statement he made 
to the police or whether he made a certain statement to the police. There is however nothing in the section 
to prevent the question being put whether the witness made any statement to the police or whether he 
was questioned by the police. A. I. R. 1983 Nag. 384 = 30 N. L. R. 55 = 1983 Cr. C* 1577. 

8. Statement identifying aooased at a test identifloation is inadmissible.— A statement, express 
or implied, which a witness must have made by way of identifying the accused, is hit by the provisions of this 
section and is inadmissible in evidence. 39 G. W. N. 488 = A. I. R. 1935 C. 311. But see A. 1. R. 1929 Nkg* 
86 = 29 Cr. L. J. 963 = 112 I. G. 51 = 11 A. 1. Cr. R. 302. 

9. Judge cannot pat questions introdacing evidenoe not admissible under this section.— The 

power conferred oh a judge under s. 165 of the Evidence Act to ask any question he pleases in order to 
obtain proper proof of relevant facts, could not be exercised for the purpose of introducing evidence in 
contravention of the law, s. 162 of the Criminal Procedure Code. 58 G. 1009. 

10. Statement can be used only to “contradict” the witness.— Where the defence wanted to 
file the statement? of the v. itnesses to the police in order to show that when examined by the police they 
did not attribute any particular act to any particular accused and to show that it was a development ” of the 
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prosecution case, held that the statement under s. 162 cannot be used for such purpose. It can only be used 
in order to show that the witness in the box is contradicting something he has said before. An omission 
from a statement under s. 162 cannot be said to be a contradiction of a statement made in the witness-box, 

56 u. m, 

11. Effect of infringement of the provisions of this section [F, 327, n. 11]— The infringement 
of the provisions of this section is only an irregularity which can be cured under s. 537 if there has been no 
failureof justice occasioned thereby. 54 B, 934. 

PRODUCTION, INSPECTION AND COPIES OF WRITTEN STATEMENTS. 

12. Procedure for prodnction and use of record of statements [P. 327, n, 12]— The words *Vthe 

Court shall on the request of the accused refer to such writing ** mean that where a witness is called and the 
statement to the police is made the subject of cross-examination, then the Court should make a reference to 
that written' statement and make a note of what it actually says. It is not proper to rely on the memory of a 
witness as to what he thinks many months afterwards he stated to the investigating officer. 55 A. 689. On 
the request of the accused the Judge or Magistrate must refer to the statement of a witness to the police, if it 
has been reduced to writing, whether that statement is separately recorded or recorded in a police diary. He 
has no authority to look at the police papers unless requested to do so by the accused. The purpose of 
referring to such statement is in order to see whether any part of the statement ought to be excluded under the 
second proviso to the section, and not for the purpose of deciding whether there is any variation between the 
examination-in-chief and the statement recorded by the police. Subject to any part being excluded under the 
second proviso to the section, the accused is entitled to a copy of the whole of the statement to the police. 
13 Bang. 1 ; A. 1. R. 1931 A. 273 === L. B. 12 A. (Cr.) 36 = 32 Cr. L. J. 370 =: 129 L C. 267 1931 Cr. G. 337 »18 

A. 1. Cte. R. 229 5 A. 1. R. 1934 Nag. 138 == 1934 Cr. C. 869 ; 8 Pat. 279 ; 6 Rang. 672. Subject to s. 145, Evidence 
Act, it is for the accused or his pleader to decide in what manner and to what extent he will use the statement 
for the .purpose of cross-examination, which must however be confined to alleged contradictions. 13 Rang. 1. 

13. Proof of and essential formalities for using the statement [P. 327, n. 13]— To show in an 
affirmative manner that the prosecution witnesses cannot be relied upon, it is the duty of the defence to prove 
through the investigating police-officer when he is in the witness-box the record of the statements made to 
the police by the prosecution witnesses during investigation and for that purpose it is necessary to get on the 
record a true copy of the case diary. Though it may be necessary in very special circumstances to allow the 
investigating officer to be cross-examined, the above procedure is the one ordinarily to be adopted. 35 C. W. 
N. 164 ==198d Gr. C. 806== 32 Cr. L. J. 1243= 134 I. G. 763 = A. 1. R. 1931 C. 622. 

The procedure followed in Behar and in Bengal is that after the attention of the prosecution witnesses 
has been drawn to the contradictory statements made by them before the police, the investigating police- 
officer is asked whether those witnesses did or did not make the particular statements before him. The 
answer given by the police-officer (which is always checked with reference to what is written in the diaries) is 
considered quite sufficient to contradict the witness and neither the original record of the statement in the 
police diary nor the copy of it furnished to the accused is ever proved or admitted in evidence* This , pro- 
cedure is in accordance with law. 10 Pat. 107. In A.I. R. 1933 Pat. 589 14 P. E. T. 548= 1983 Or. 0. 1880 =« 

147 1. C. 142, it was however held that when it is sought to contradict a witness for the prosecution by reference to 
a previous statement recorded by the police, it is essential that the attention of the witness should first be 
dr^wn to.the alleged discrepancy by showing or reading to him’ the record of the statement and affording him 
an opportunity to explain it. When this has been done the written record of the statement must be proved 
before the discrepancy, if any, can be relied upon as a contradiction. 

The Lahore High Court has laid down the following procedure for the guidance of Subordinate Courts. 
If ffie*witness when asked'lf he* made the statement actually recorded by the police, replies in the affirmative, 
the record of the statement need not be proved and the cross-examiner may, if he chooses, leave it to the party 
who called the witness to have the discrepancy, if any, explained in re-examination. If. on the other hand, t^ 
witness denies having made the previous statement or says he does not remember having made such A 
statement and it is desired to contradict him, the cross-examiner must put to the witness the relevant portion 
or portions of Ihe record containing the alleged contradiction and give him an opportunity to reconcile the 
same if he can. If so done, the previous statement becomes admissible for the purpose of contradiction and 
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may be proved. The proper manner of proving the statement is for the accused or his Counsel to mark the 
passages in the copy from the police diaries given to him and the writer of the statement asked to say that it is 
a true copy, 1. 1. R. 1982 Lah. 103 = 136 I. C. 209 = 1932 Gp. C. 123 = 33 Cp. L, J. 97 = 33 P, L. R. 891; 
11 Lab. 460. 

Those parts of the statement which are to be used to; contradicting the witness can ordinarily be 
proved by the admission of the witness that he made the statement or by the examination of the police-ofificer 
who recorded it. In the latter course^ in order to avoid delay there can be no objection to allowing cross- 
examitiation subject to subsequent proof of the statement. 13 Rang. 1. 

Only those portions of the statements as had been actually used under this section to contradict the 
witness, are parts of the judicial record and could be treated as evidence in the case. The other parts of the 
statements could not be relied upon by the prosecution or the defence and ought not to be referred to by the 
Judge. A. L R. 1930 Lah. 449 =? 31 Cp. L. J. 199 = 121 1. C. 66 « 1930 Gp. C, 553. Where the witness was only 
asked “ Is this your statement to the Police ? and the witness merely stated that it was, it was held that there 
was no compliance with s. 145, Evidence Act. The witness should be informed of the part of his statement which 
is to be used to contradict him and he should be given an opportunity of explaining what he meant by that 
portion of his statement A. 1. R. 1934 A. 956 = 4 A. W. R. 1 ^ L. R. 15 A. ( Gp.) 157 = 1934 A. L. R. 1071 » 
36 Cr. L. J. 188 = 152 I. G. 878 =: 1934 Cp. a 1253 == 21 A. I. Gp. R. 272. 

14. PpoYiso*— Right of accufied to ppodnctiou and getting copies of statements [jP. 328, I4]>- 

Even when there is only a memorandum and not a full statement, the Court is under an obligation to provide 
the accused with a copy. The object of the law is to enable the accused to contradict a witness in Court by 
making use of a previous statement of his and the memorandum in the police diary may be just as effective for 
that purpose as a full statement would be. 53 A. 458 ; A. I. R. 1933 Nag. 4 — 28 N* L. B. 291 « 84 Cp. L« J. 
127 « 140 I. a 825 » 1938 Gp. a 63 ^ 19 A. 1. Cp. R. 244. 

15. Whether accused is entitled to a copy if it is a ^ Joint statement ”~lt is a little difhcultto 
say what a “ joint statement “ means. If it means that more than one statement is contained in one docu- 
ment or that a number of statements have been recorded seriatimy then there is no objection to the defence 
being allowed to see and use the statement of the particular witness. If, on the other hand, a joint statement 
means that the stories told by a number of witnesses have been, so to speak, boiled down by the police-ofl5cer 
into a statement of his own, which is a kind of abstract of the statements made by the several witnesses, the 
defence cannot be allowed to use such a statement. A. I. R. 1932 C. 375 = 36 C. W. N« 106 = 1932 Cp. C. 
818 =s 189 1. C. 243 = 33 Gp. L. J. 725. Where a statement of a witness to the police was recorded jointly with 
another witness who was tendered for cross-examination but was not cross-examined, held : that the Court was 
justified in refusing to grant a copy. A.I. R. 1930 Lah. 457 = 31 Gr. L. J. 444 = 122 1. C. 491 = 1930 Gp. a 
S61«14 A.I.Gp.R.266. 

16. Second proviso— nature of statement to be excluded.— Under the second proviso the Judge or 
Magistrate should exclude from the copy supplied, any part of the statement which in his opinion satisfies one 
or other of two conditions, viz,^ (1) that it is irrelevant, or (2) that its disclosure to the accused is both 
unessential in the interests of justice and inexpedient in the public interest Under the second condition the 
two circumstances mentioned therein must exist together in conjunction. 13 Rang. 1. The mere fact that the 
statement of the witness before the police does not in the opinion of the trying Magistrate contradict the 
evidence of the witness in Court, is no reason for refusing to grant the copy. A, L B. 1980 Sind 153 =24 
8.L.R.289 = 31€lP.L. J. 592 = 123 1. a 689 = 1930 Cr, a 617; A. I. R. 1929 Nag. 172 = 30 Cp. L.J. 728 = 117 
L 0. 213 = 1929 Cp. C. 47. See note 12, supra. 

17. When aeeused should apply for copy [P. 328, n. 14 (t)]— The time when the application 
should be made is “ when any witness is called for the prosecution. ” The section does not authorise the grant- 
ing of copies after the evidence of the witnesses has closed. 66 A. 750. The accused is entitled as of right 
to obtain a copy, not when the witness has been examined but as soon as he is “ called ’’ for the prosecution. 
Copies of the statements should be granted before the examination commences provided that an application 
therefor has been made in time. A. I. B. 1984 Hag. 188 «= 1934 Cp. C. 569 ; A. I. R. 1929 Hag. 172 = 30 Gp. L. J. 
728 = 1171. C. 213 = 1929 Cp. G.47. The accused may apply for a copy at any time after the witness has 
entered the witness-box and while he is giving evidence and the cross-examination of the witness must be 
adjourned until the necessary copy has been given. It will however be a sufficient compliance with the law to 
allow the defence pleader to see the original statement of the witness, if there is nothing in it to be excluded 
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under the second proviso and to cross-examine the witness thereon while the copy is being prepared. 18 Rang, i. 
There is nothing in the proviso to s. 162 to support the view that the right to receive copies would only arise 
in case the defence is able to show by cross-examination that there is some suggestion of contradiction by the 
witness of what he stated in the police inquiry. It would be manifestly impossible for a defence Counsel to 
establish some kind of contradiction in regard to a statement of the nature of which he was not aware. To 
impose such a condition would be to hinder the defence Counsel in performing a duty to his client, for 
which provision has been made in this section. 53 A. 94. So far as proceedings before charge are concerned 
copies should not be granted until the stage of cross-examination is reached. But if that stage is allowed to go 
by without application being made, an accused must wait until the witness is again about to be subjected to 
cross-examination before he can claim grant of a copy. A. I. B. 1930 M. 185 = (1929) M. W. N. 885 == 31 M*L. W. 
241 = 2 M- Cr, a 243 == 81 Cr. L. J, 414 = 122 I. CL 463 == 1930 Or. C. 135 == 14 A. L Cr. R. 165. 

STATEMENTS OF ACCUSED PERSONS. 

18. Does this section apply to statements made by an accused person? {P. 328, n. 16]— According to 
the Madras High Court, the expression “ statement made by any person** includes a statement made by a person 
accused of the ofifence under investigation. There is nothing in the section itself to throw any doubt upon that 
clear and obvious meaning. The general rule therefore is that statements made by accu.sed persons to the 
police in the course of an investigation cannot be proved. This, however, does not aQ'ect the special exception 
to that rule remaining by force of s. 27, Evidence Act. 55 M. 903 (F. B.) dissenting from 5 Pat. 63, 7 Lah. 84 ; 4 
Bang. 72 (F. B.) and 54 C. 237 and approving A. I. R. 1931 M. 779 = (1931) M. W. W. 715 = 34 M. L. W. 888 = 4 
M. Cr. C. 306 = 1981 Cr. C. 1035 = 62 M. L. J. 71 = 33 Cr. h. J. 132 = 135 I. C. 364. 'I'his serlioii applies to the 
statements made by an accused person who afterwards gives evidence as an approver. 9 Pat. 577. 

According to the Allahabad High Court, s. 162 does not apply to statements made by accused persons. 
To hold otherwise would be to alter the provisions of s. 27, Evidence Act which the Legislature did not 
contemplate Under s. 1, sub-section (2), nothing in the Code shall affect any special or local law now in 
force and the Evidence Act is a special law\ 55 A. 483. See also A. I. R. 1988 Nag, 136 29 N. JL. R, 281 » 84 

Cr. L. J. 505 =s 1933 Cr. C. 610 ^ 143 L C. 17) where it was held that a perusal of sections 160, 161, 170 and 
173 together leaves no room for doubt that the statements which are contemplated by s. 162, refer to statements 
other than those made by the accused. See also 24 N. L. R. 158 = A. 1. R. 1929 Nag, 17 (2) = 30 Cr. L. J, 288 
= 114 I. C. 273 = 12 A. I. Cr. R. 177 ; A. I. R. 1933 Nag. 125 (2) = 155 I. C. 258; A. I. R. 1934 Lah. 698 «= 88 
P. L. R. 738 = 1934 Cr. a 1009. When, however, an accused person is being examined by the Court under 
s. 342 it was never intended that he should be confronted with the statement which he had made to the police 
for the purpose of being discredited on account of any contradiction, 1938 A. L. J. 385, 

19. Confession^ statements leading to discoyery of facts [R 329, «. 20] -Statements by accused 
persons relating to the discovery of ornaments worn by the deceased is admissible under s. 27 Evidence Act 

56 H. 231. 


SECTION 164. 

L— SCOPE AND OBJECT OF THE SECTION. 

Notes.— 1« Section applies to statements of approyers.-— When an approver has accepted a tender of 
pardon, he stands in the same footing as any other witness and there Is no legal bar to the examination of the 
approver under this section like any oiher witness. A, L R. 1938 Lah. 868 === 38 Cr. L, J, 111 =« 146 L C. 461 « 
19^ Cr. C. 1113. The Mag^istrate has power to administer an oath or solemn adirmation to him and the 
statement so recorded can form the subject of an alternative charge under the perjury sections of the Penal 
Code. 14Lahu50T, 


n.-AT WHAT STAGE STATEMENTS, Etc., MAY BE RECORDED. 

rz >004 does not exclude confessions made before investigation and otherwise admissible 

[P. 834, See n 4] This section applies to statements recorded during investigation. A. L R, 1932 Lah. 108'= 
83 P. Cr.L.J.97 = i85I. C. 209 = 1932 Cr. C. 128. But where the accused after the murder 

went slight to the Magistrate and confessed the crime and the Magistrate recorded it in the manner 
f though the investigation had not then begun, the Magistrate was entitled tinder 

s.lW(lKe) to record and act on the information furnished by the accused himseli. S. 164 does not exclude 
confessions Otherwise admissible. 58 H. 717. 
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IIL*-1DMISSIBILITY IN EVIDENCE OP RECORD MADE UNDER THIS SECTION. 

3. Admissibility of statements made by witnesses [/*. 335, «. 6]— A statement hy a witness recorded 
by a Magistiate under this section is not substantive evidence. 59 B. 120. But it is admissible in evidence to 
corroborate the statement made by that witness before the committing Magistrate from which statement the 
witness resiled in the Sessions Court 60 C. 1339. A statement recorded under this section behind the back of 
the accused cannot be properly used as evidence against him. The only object in recording such statement is 
to obtain a hold over the witness. 6 Luck. 210. A confessional statement recorded under this section is not 
evidence in a judicial proceeding for the purpose of a conviction under s. 193, 1. P. C, though the statement of 
an ordinary witness taken under this section is evidence in a judicial proceeding. (1933) M. W. N. 251. 

4. When oonfeasioa duly recorded may be rejected [P, 335, See «. 9]— The mere fact that the 
accused confessed in the hope of pardon will not justify its rejection as being improperly induced, in the 
absence of evidence to suggest that any police-officer or other person in authority did or said anything which 
could possibly be construed into holding out a hope of pardon. A. I. B. 1933 Lah. 888 ^ 84 P« L. R. 704 

143 I. G. 499 ^ 1933 Cr. a 632 34 Gr. L. J. 598. 

lY.— COMPETENCY OF MAGISTRATES TO RECORD CONFESSIONS, Etc. 

8. GonfcBBion may he recorded by a Magistrate subsequently conducting luquiry or holding trial 

[P. 336, n. 14]— The recording Magistrate need not be a person other than a Magistrate who has begun an 
inquiry into the guilt of persons alleged to have been confederates of the confessing prisoner. A. 1. R« 1932 
Lah. 103 » 33 P. L. R. 891 « 135 1. C. 209 == 1932 Cr. C. 123 ^ 33 Cr. L. J. 97. 

6. Confession may be recorded at any time and place.— There is no provision of law w^hich forbids a 
Magistrate from recording a confession on a Sunday or any other holiday and at a place other than the Court- 
house. A. I. R. 1930 Lah. 171 = 31 Gr. L. J. 759 == 123 1. G. 49 = 1930 Cr. G. 179. 

7. Goofessions recorded outside British India [P. 336, n, 17]— The Criminal Procedure Code does 

not apply to Native States. If a confession is made outside British Ind a, all that has to be seen Is that there 
is nothing against the substantive law or natural law to vitiate it. Where the Magistrate recording such a 
confession dep >sed in the witness-box that he observed all the formalities, the confession though retracted is 
admissible iu evidence. A. 1. R. 1932 Lah. 367 = 137 I. G. 196 « 1932 Gr. C. 483 33 Cr. L. J. 480 ; 15 Lah. 491* 

Where every other formality ui der this section has been complied with and the Magistrate who recorded the 
confession was called at the trial and gave evidence, the mere fact that the Magistrate was a third class 
Magistrate in a Native State does not bar the confession from being admissible in evidence. S 26 of the 
Evidence Act clearly makes such a confession admissit)le. A. I. B. 1933 A. 286 = 1933 Gr. C. 433 = 144 1. C. 
157 = 34 Cf. L. j. 704. A Magistrate in a Native State is not a Magi.strale lor the purpose of s 164 even 
though certain or all the provisions of the Criminal Procedure C< de have been incorporated by the Native 
State in its own laws and regulations. A confession recorded by such a Magi.^irate is an extra-judicial 
confession and can be proved under the Evidence Act against the parties making them. A. 1. R. 1934 Sind 
108 = 88 Gr. L. J. 1328 » 151 1. G. 311 = 1934 Cr. G. 828. 

V.— DUTIES AND POWERS OF MAGISTRATES IN RECORDING STATEMENTS 

AND C0NF£SSI0NS. 

8. Duty of Magistrate before recordiug confe5si.>ii8 or statements— NotifioatioiiB \_P 337, n 19] — 
Under the Government Orders prescribing the procedure to be adopted for recording coiifesstou^, it is the 
business of the Magistrate to direct every effort to satisfy him.^^elf thai a confession is really voluntari y and 
truly made and as to why it is made. A. 1. R. 1931 A. 609 = 1931 A. L. J. 1000 =L. R. 12 A. (Gr.) 117 = 32 Cr. 
L. J. 1052 » 133 I. C. 593 = 1931 Cr. C. 961 = 16 A. 1. Cr. B. 153. But such rules, salutary as they aie, are 
intended for the guidance of JMagisirates but they have not the effect of law and the mere omission to comply 
therewith iu any particular respect is not per se sufficient to rule out the confes-iion if there has been no breach 
of the provisions of the section. A. 1. R. 1933 Ouuh 299 = 10 0. W. 642 = 34 Cr. L. J. 833 = 144 I. G. 709 = 
1933 Gr. C. 669. 

9. Yoluntary character of confession should first be ascertained 337, n. 20]— It is the duty of 
the Sessions Judge or any other Magistrate before whom the confession may be produced, to examine it with a 
view to satisfy himself that it was really voluntarily and truly made and as to w’hy it is made. He should not 
accept it as a matter of course. A. I* R. 1931 A. 609 = 1931 A. L. J. 1000 = L. R. 12 A. (Or.) 117 = 16 A. 1. Gr* 
R* 158 = 133 1. C* 593 = 32 Cr. L. J. 1052 = 1931 Gr. C* 961. 
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10. not to cKWWxamlne the depoaent [/*. 338, n. 23]— It is the duty of the Magistrate 

merely to record such confession or statement as the accused might desire to make. It is also part of his duty 
with great caution and exercising the greatest discretion to question the accused in order to eliminate any real 
ambiguity so as to make the statement intelligible. But he has no right whatever to cross^xamine the accused 
or to endeavour to get particular statements out of him. A. I. R. 1930 A. 746 — 1930 A. L. J. 1108 L. B. 12 
A. (&•.) 1 = 32 Cr. L. J. 152 = 123 I. C 593 = 1930 Cf. C. 1002 = 14 A 1. Cr. R. 497. Where confessions of 
several accused are recorded, the Magistrate ought to see that one accused is not able to hear the statement 
made by another. 9 Lack* 548. 


11. Magistrate should record statement of aconsed refnsing to make a confession.— It is not the 

function of the Magistrate to reduce to writing what the persons placed before him say only if they make 
statements which the police exp>ect them to make and otherwise to make no note of anything which they say. 
He should also record what the accused were asked and what they stated when they refused to make a con- 
fession. 55 A. 91. 


YL— CONFESSION SHOULD BE YOLDHTARY. 


12. Fact and dnration of police custody Is an important element in determining the Toluntavy 
character of the confession [P. 340, 33] -It is most desirable that the accused should be sent to jail custody 

and removed from police influence before they are placed before Magistrates for the recording of their con- 
fessions. It is also very necessary in the interests, both of the accused and of the prosecution that after the 
confession is recorded, the accused should not be sent back to police custody and that at the time when the 
confession is recorded the accused should be assured that they need be under no fear of going back into 
the custody of the police. 9 Luck. 548. Where the Magistrate handed over the accused to the investigating 
officer who was in attendance outside his room and recorded his confession after he had been with the police- 
officer for a few minutes, held that the procedure was not a proper one in that it reduced to a very great 
extent whatever value the confession otherwise had. Jl. I. R. 1931 Lah. 403 =s 132 I. C. 185 1931 Cp. C. 

843 = 32 Ce. L. J. 313 =* 16 L Cr. R. 190. In 23 B. 543 it w-as laid down that the Magistrate should inquire 
how long the accused had been in custody. This is doubtless a very salutary precaution but failure to do 
so does not invalidate or cast any doubt upon the genuineness and voluntary nature of the confession. A. I, B, 
1981 Lah. 763 = 133 1, a 55 == 32 Cr. L* J. 935 » 1931 Cr. C. 1067 - 17 A. I. Cr. R. 41. 


Yll— FORMALITIES TO BE OBSERYED AND OMISSIONS THEREOF. 


13. Provisions as to mode of recording confessions are mandatory [/! 840, 37]— Failure to 

question the accu ed as to his making the confession voluntarily, is a radical and fatal defect, which cannot 
be cured by s. f»33. It is not enough for the Magistrate to conclude from observation that the confession 
was voluntarily made. A. I. R. 1932 Lah. 204 == 33 P. L. R. 241 ==: 136 I. C. 19 =3 33 Cr. L. J. 242 1932 Cr. C 

243 17 A. I. Gr. R. 423. A confession where the Magistrate has not recorded the necessary preliminary 

question, is admissible in evidence, provided the omission has not injured the accused in his defence on the 
merits. The irregularity in not recording the questions can be cured under s. 533. But before the con- 
fession can be admitted under s. 533 and the irr-gularity cured, the statement must have been duly made,” 
but it is not necessary that it should have been duly recorded. The defect in recording a statement which 
has been duly made can be cured by ca ling further evid nee to prove that it had been duly m <de. 56 A. 302 
(F. B.) i A. I. R. 1930 Lah. 534 ==: 32 Cr. L. J. 290 =« 129 1. C. 239 « 1930 Cr. a 632 ; 6 Lnok. 835, Section 
533 can only cu^-e a defect which was more or less formal in character, but a defect which was not merely 
one of form but was one of substance and which prejudicially affected the accused as to his defence on 
the merits cannot be cured by s. 533. 8 Luck. 518. 

14. Should the police be exsloded when retsovding statementi of wltneieee [P, 341, «. 38]— 
Magistrates have p )wer if they think it necessary to ensure the voluntary character of the witnesses' statement 
and have reason to apprehend that the police are exercising an influence over the witnesses which they 
ought not to do, to ex Made the police, or in fact any others from the Court during the examination under 
s. 164. But th»?y are not retjuired to do so by law and the practi'^e is likely to lea<l to the statements of 
witna^ es being inco nplete as on'y the po ice who have i ivestigtted the case know the information which 
the witnesses are able to give, and without their help, the Magistrate will not be able to elicit all that the 
witnesses are able to speak to. (1932) M. V. N. 625. 
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IS. Confession mast be “ recorded’' by the MagUtrAte.— The section enacts that the Magistrate 
must “ record ” any statement or contession. Where the accused while under police custody wrote out his 
confession and w^hen brought before the Magistrate, handed it over to him after answering the usual questions, 
the procedure did not amount to recording ” a confe-sion. Recording means writing down and not meiely 
filing the confession. A confession not written down by the Magistrate himself is inadmissible in evidence. 
55 A. 426. 


16. Recording confession in different language [/? 341, n. SSj-^Recording confession in English and 
not in the language in which it was made, cannot be considered to be material if the evidence of the Magis- 
trate shows that the confession was made voluntarily and correctly recorded. A. 1. R. 1932 Lah. = 32 F. L* 

R. 792 133 1. C. 545 » 32 Cr. L. J. 1036 » 1932 Gr. G. 73 » 17 A. 1. Cr. R. 102. 

17. Omission by Hagietrate to sign or to take the signatare of person confessing [P. 342, n, 45] — 

It there is evidence to show that the confession was voluntarily and correctly recorded, omission to lake the 
signature or thumb-impression of the accused i& not material A. I. R. 1932 Lah. 73 ss 32 P. L« B. 792 a 133 1. C. 
545 ^ 32 Gr. L. J. 1036 s 1932 Gr, G. 73 ==» 17 A. 1. Cr. R. 102. A confession which bore neither the signaiuie of 
the Magistrate nor of the accused would be not one in strict accordance with the provisions of s. 364. But the 
fact thot it has been duly made by the accused can be proved by further evidence under s. 533 and except 
perhaps in cases not easily conceivable, the accused is not likely to be injured in his defence on the meiiis on 
account of such omission. 56 A. 302 (F. B.) 

18. Irregularity In appending cerciffcate [P, 342, «. Appending cerHficate in old Where the 

Magistrate did not append to his records, certificates that he had explained to the accused that their confessions 
might be used as evidence against them, the certificates appended being in the old form prescribed before the 
amendment in 1923, it was held that the irregularity did not iiijuie the appellants and w^as duly cured by the 
evidence of the Magistrate himself who, as a witness, testified that he had as a fact made the necessary ex- 
planation before recording the statements. A. 1. R. 1931 Lab. 196 = 130 1. C. 641 = 1931 Gr. C« 316 _ 32 Cr. L. 
J. 579 16 A. 1. Gr. R. 213 ; A. I. R. 1933 Lah. 311 (2) » 34 P. L. R. 702 »= 34 Cr. L. J. 712 » 144 1. G. 296 1933 

Cr. C. 545 ; A. 1. R. 1934 Lah. 13 » 1934 Gr. G. 36 151 1. C.74i5^35 Cr. L. J. 1332. 

Memorandum need not be in Magistrates haTidwriting, — There is no authority for the view that 
the memorandum provided by sub-sec. (3) must be in the handwriting of the Magistrate himselL It is a 
sufficient compliance with the law if the memorandum is signed by the Magistrate. 57 B. 336 (F. B.) 
over-ruling 56 B. 542, where a confession was held inadmissible by reason of the fact that the memorandum 
was w’ritten out by the clerk and signed by the Magistrate, even though the Magistrate gave evidence 
that he did warn the accused. See also A. 1. R« 1933 Sind 166 » 34 Cr. L. J. 808 =* 144 L C. 664 1933 Cr. C. 530. 

Memorandum need not be at the foot of the original confession,--OxiZ^ the memorandum has 
been made in accordance with sub-sec. (3) the mere fact that it was attached to the English memorandum of 
the original vernacular confession, the English memorandum also forming part of the record, is a sufficient 
compliance with the law. 57 B. 336 (F. B.) 

Memorandum need not be at the beginning of the confession.— section distinctly lays down 
that all that is necessary is that the Magistrate shall append a ntemorandnm containing inter alia a clause 
to the effect that he has explained to the accused that he is not bound to make a confe-sion. The section 
does not require that there should be any note at the beginning of the confession reciting the fact that the 
explanation has been made. 57 B. 336 (F. B.) 

19. Recording confeBsion in narratiyo form [P. 342, n. 48] -Section 364 lays down that every 

question asked and answer given must be recorded in full, but it does not compel a Magistrate proceeding 
under this section to put a series of questions. Such procedure is ordinarily to be deprecated. The 
confessing person should be left to narrate his story as a whole, without any unnecessary interference and 
allowed to give all the details that he remembers and wishes to describe. If this is not done, the record of 
the confession will lose much of its value. A. I.R. 1932 Lah. 180 33 P. L. R. 16 » 1932 Cr. C. 179 as 137 1. C. 

96 ===83 Cr. L. J. 414 = 18 A. 1. Gr. R. 110. 

20. It is not nscessary that the Magistrate should record the questions and answers put with 
a 'slew to satisfying Himaalf as to voluntary nature of confession. — The section lays down that the Magistrate 
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must satisfy himself and provided he does and the High Couit or other Appellate Courtis satisfied that 
he did, it is not necessary that he should record all the questions and answers. The later provision 
of the Code directing that i>uch quesiioiis and ausweis shall be recorded in lull applies only to the body 
of the confession. A* I. R. 1931 Lah. 763 == 133 L C. 65 = 32 Cr. L. J. 985 = 1931 Cp. C, 1087 = 17 A. L Cr. R. 
41; A. 1. R. 1932 Lah. 204 = 33 P. L. R. 241= 136 1. C. 10= 1932 Cr. C. 248 = 33 Cp. L. J, 242 = 17 
A. L Cp. R. 428. But in 54 A. 350 it was held that it was the imperative duly oi ihe Magistrate to record those 
questions and answers by means of whicn he has saiisfied hunselt that the contcssioii is in fact voluntary, 
so as to supply ihe data or materials lor the Sessions Court or the High Court to form an estimate oi the 
voluntary nature of the confession without merely accepting the ipsi dixit ol the Magistrate. See also 6 Luck, 
335. It IS desirable that every question put and the answer given by the conle.ssing person should be 
recorded by ihe Magistrate. A. !• R. 1933 Oadh 313= 10 O. W. R. 461= 1933 Cp. CL 696 = 146 1. 0.449 = 
35 Cp. L. J. 7 ; A« L R. 1933 Onali 299 = 10 0. Vi. N. 642 = 34 Cp. L. J. 838 = 144 1. C. 769 = 1933 Cp. C. 669. 

21. Even if accased is not warned, statement is admissible under s. 29, Evidence Act.— This section 
does not pretend to over-iide s. 29, Evidence Act. i he position ihereiore wou.d seem to be that though s. I64 
of the one Act makes it imperative that the accused should be cautioned, s. 29 of the other Act says 
that his statement is not inadmissible in evidence merely because the prescribed caution is not administered 
And it is to the latiei Act that we have to look when there is a que>tion as lo the adnussi*nlity of a particular 
piece ot evidence. 65 M. 711 ; (1932) M« IM. R. 714 ; A. 1. R. 1933 Oudh 404 = 10 0. W. N. 937 = 35 Cr. L. J. 192 
= 146 I. C. 905 = 1933 Cr. C. 1277 ; A. 1. R. 1933 Sind 166 = 34 Cp. L. J. 808 = 144 1. C. 664 = 1933 Cp. C. 580. 
So tar as tile mere admissibiiuy oi ihe confession isconceiutd the nitre 1, ci that the uccu.sed had not been 
warned that he was not bound to make such a confession would not be a fatal detect. 56 A. 302 (F. B.) 


¥111— BETBAGTED CONFESSIONS. 


22. Effect ol oonlesaion snbieqnently retracted {F. 343, 53]— There is no absolute rule of law that 
a retracted contession cannot be accepted as evicence oi the prisonet’s guilt wiihout independent corioLora- 
tive evidence ; but it has been held in vaiious cases that it is a rule of prudence wliich requires that a retracted 
confession which is geiierady always open to suspicion shall not be acted upon to the prejudice of the accused 
unless it is corroborated by reliable and independent evidence to a maleiial extent and also in material 
particulars. 66 B. 542; A. I. B. 1933 C. 747 =57 C. L- J. 213 = 34 Cr. L. J. 1222 = 146 I. C. 186 = 1933 CP. a 
1249 (S. R.) ; A. I. R. 1930 C. 141 = 30 C. L. J. 513 = 31 Cf. L. J. 667 = 124 I. C. 436 = 1930 Cr. C. 141 ; A. I. R. 
1934 Lah. 715 = 38 P. L. R. 2 = 35 Cr. L. J. 1390 = 131 I. a 716 = 1934 Cp. C. 1025 ; A. I, R. 1934 Pat. 886 = 18 
P. L. T. 711 == 36 Cp. L. J. 12 = 152 X. C. 275 = 1934 Cr. C. 1243 ; A, I, R. 1933 Sind 313 (2) = 35 Cr. L. J. 17 » 
1461. C. 180=1933 Cp. C. 1043$ A. I. R. 1932 Sind 201 = 26 S. L. R. 302 = 1932 Cr. C. 810 = 141 I. a 892. 
A subsequent retraction does not cancel out the coniession, but it puts the Court on iiu|iiiry as to its 
value, its voluntary character and the probability of its being true. 35 Bom. L. R. 371 = A. I. R. 1933 B. 230 
= 34 Cr. L. J. 896 = 145 1. C. 133 = 1933 Cp. G. 653. Where the Court is saiisfied that the confession was 
true and voluntarily made, it can act upon it though it is retracted subsequently, A. I. R. 1932 Oudh 115 =9 
0. Rf. R. 96 = 1932 Cp. C. 188 = 33 Cr. L. J. 812 = 139 I. C. 736 ; A. I. R. 1932 Ondh 321 =9 0. W. K. 327 = 187 
L C. 665 = 33 Cp* L. J. 602 = 18 A. I. Cp. R. 233 = 1932 Cp. C. 872 ; A. I. R. 1933 Ondh 263 = 10 0. W. R. 406 » 
34 Cp. L. j. 695= 143 X. C« 555= 1933 Cr.G. 6t5. li the reasons given by an accused person for having made 
a coniession, which he subsequently withdraws, are, on the face of them false, the confession may be acted 
upon Without any furihei corroboration. 67 M. L. J. 68i = 30 M. L. W. 642= (1029) M. W. R. 901 = A L R. 1929 
H. 637 = 2 HI. Cp. C.29S = 1929 cr. C. 485. Every case must be decided upon its own circumstances. A I. R. 
1933 Lah. 388 = 143 I. U. 499 = 34 P. L. R. 704 = 34 Cr. L. J. 598 = 1933 Cp. C. 632. A confession which was 
resiled from, before the Magistrate completed appending the certificate, was no confession at all. 11 Lah. 106. 


23. Ealae of retpacted confession against co-accused [P. 344, «. 57]-The confession of a co-accused 
stands even on a lower tooting than that of the evidence of an accomplice, as it is not a statement on oath and 
cannot be tested by cross-examination audit cannot therefore be accepted without material coiroboration 
connecting the accused with the crime. A. I. R. 1983 Lah. 956 = 1988 Cp. C. 1411 = 88 p. L. R. 118 = 146 I. C. 
1081; A 1. B. 1932 Lah. 298 = 136 I. C. 27 = 83 Cr.L.J. 251 = 1932 Cp. C. 378 =33 P. L. R. 602 : A 1. R« 1935 

J"*?*™ ^ 1056 jllLah. 108; 85 A. 91;7 Lmck. 511; A I. R. 1933 Rang. 184 = 34 Cr, 

A839 = 144 l;C. 829 =1933 Cr.G. 720. ^ 
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X.— MISCELLANEOUS. 

24. Oral confessions [P. 346, n. 66 and Z’. 333, 8]— An oral confession before a Magistrate is 

admissible under s. 26, Evidence Act A. 1. R. 1933 Lab. 956 =' 35 P. L. R. 113 = 146 1. G. 1' 61= 1933 Cr. C* 
1411; AL R.1930 Lah. 534 = 32 Gf. L. J. 293^129 L G. 2id= 1933 Gp. G. 6i2 ; A. I. R. 1933 Oadh 432 » 

10 0. V* H. 923 ss 1933 Cv. G. 1317 = 147 1* G. 113. If a confession is formally recorded under the provisions 
of the Code by a Magistrate, the provisions of the Code must be followed. If a confession is not recorded even 
though the Magistrate is empowered to record it, then the general law as enacted in the Evidence Act applies 
and an oral coulession by an accused person not being open to exception under ss. 24, 25 or 26, Evidence Act 
is a relevant fact as an admi^sion by him and can be proved under s 2i, Evidence Act A written memorandum 
of the Magistrate is however not admissible although ihe Magistrate can relresh his memory by referring to it 
under s. 159, Evidence Act. 14 Lab. 290 (F. fi.) ; A 1. R. 1933 Lah. 513 (2) = 34 P. L. R. 896 = 34 Gp. L. J. 1164 
= 145 1. C. 1029 = 1933 Cr. C. 772. Notes made by the Magistrate while the accu^'ed pointed out several places, 
is not admissible. A I. R. 1929 Lah. 794= 121 1. G. 497 = 31 Or. L. J. 2b9 = 1929 Cr. G- 426. S. 164, Cr. P. C, 
does not in terms make it obligatory on a Magistrate to record a contession. The language leaves it optional 
to the Magistrate to record the confession or not as he thinks fit. He is not bound to record it even if he be 
clearly of opinion that the person is willing to make a perfectly voluntary confession. The mere reference to 
s. 91, Evidence Act in s. 533 cannot be taken to imply that a Magistrate hearing an oral confession is bound to 
record the coniession in the manner laid down in s. 164. The language of that section is “ may record and 
not “ shall record. ” An unrecorded confession is therefore relevant and can be proved by the Magistrate's 
oral testimony. The weight to be attached to such oral testimony is a different matter. 56 A 7£0. But 
merely because a confession is not recorded, it does not follow that it is unnecessary to ensure as provided 
in s. 164 that it is voluntarily made. Such an oral confession is not admissible in evidence unless the Court 
is satisfied about its voluntary nature. The mere presence of the Magistrate does not make it admissible. 
(1933) M. W. N. 82. 

25. Staiemeuta made ander this section are public documents.->After recording the confession it 
should be forwarded to the Magistrate by whom the case is to be inquired into or tried. It is not proper for 
the Magi.''trate recording the confession to make it over to the police-officers. ALA 1931 Lah. 403 = 132 
L G. 185 = 1931 Cp. G. 648 = 32 Cp. L« J. 818 = 16 A 1. Cr. R. 190. The provision that the statements 
shall be sent to the Magistrate by whom the case is to be tried, is imperative and must be complied 
with by the Magistrate recording the statement. When the statements have been leceived by the Magistrate 
by whom the case is to be tried, he must place them on the judicial record. There is no provision that these 
statements are confidential documents, nor is there any prohibition against their being inspected by the 
accused or copies thereof taken by them. To take the posiliun that statements recoided under this section 
cannot be seen by the accused until after the witness concerned has been examined in chief, is wholly 
untenable. A. 1. R. 1931 Lah. 59 = 129 1. G. 193 = 32 Cp. L. J. 253 = 1931 Cp. G, 139* An accused is un- 
doubtedly entitled to inspect statements of prosecution witnesses recorded under this section. Such 
statements can be used by the prosecution for the purpose of corroborating the witnesses. They can likewise 
be used by the defence for the purpose of contradicting such witnesses. Even if the accused were not entitled 
as of right to inspect the statements, the Magistrate should exercise his discretion in favour of the accused in 
such cases for the ends of justice. A. L R* 1982 A 327 = 1932 Cp. C. 306 = L. A 13 A. (Cp.) 100 = 18 A L Gp. 
B. 98 = 189 1. G. 330 = 33 Cp. L. J. 752. 

SECTION 165. 

Ifote.— Reasons fop search to he p.copded [P- 348, «. 8]— The police-officer is bound to record in 
writing the grounds of his belief as to the necessity tor searching the house and specifying clearly the article 
or articles for which the search is to be made. 9 Luck* 1. Wt ere a police-officer without any proper reason 
failed to comply with the reqirtmeiits of sub-seciion (1) it is difficult to hold that he was acting in good faith 
within the meaning of s. 52, 1. P, C. and the accused were justified in pushing him back in order to prevent a 
search which was not strictly in accordance with law. 10 Pat. 821. 

SECTION 167. 

Rotes* — 1. Remand to be granted in cases cf real necessity [P. 353, 8]— A remand to police 
custody ought not to be granted by a Magi.>iraie without satisfying himself as to its necessity and the period 
of remand ought also to be restricted to the necessities of the case. 12 Lab 435; A 1. R. 1931 LaA 200=31 
P. L. A 698 = 129 J, C. 767 = 1931 Cr. C. 320 = 32 Cr. L. J. 464 = 16 A L Cr. A 94. 
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2. Froviflioas of the section to be strictiy complied with IP, 353, See n, 9]— The law views with dis* 

favour detention in the custody of the police and in the case of an accused person such detention can be allowed 
only in special cases and for reasona to be slated in writing and not as a matter of course whenever it may be 
asked for by an investigating officer. These provisions of the law are most useful and necessary and they 
should be strictly complied with by the Subordinate Courts. 12 Lah. 639; A. I. B. 1932 Oudh 11 8 0. W. N. 
1240 = 16 A. 1. Cv. R* 441 = 1932 Cr. C. 43 33 Gr. h. J. 2S7 =» 136 1. C. 321 ; 8 Lack. blS. 

3. Accused entitled to legal assistanse in remand proceedinga.— However serious a crime a person 
may be accused of, it is of paramount importance that counsel should be allowed to see the accused and take 
his instructions without there being any police-officer within tar-shot. To deny such a right to the accused will 
be to infringe two elementary but cardinal principles of British criminal Jurisprudence, that an accused 
person is entitled to be considered innocent until he is actually found to be guilty and secondly that all 
communications between au accused person (or indeed any litigant) and his legal advisers are privileged and 
confidential. 82 C. 334. The object of requiring an accused person to be produced before a Magistrate 
for purposes of remand under this section is obviously to enable the accused to make any representation he 
may wish to m.ike in the matter. It is easy to see that legal assistance may be frequently very useful on such 
an occasion. 12 Lah. 435. In all cases where remands are granted, it is the duty of the Magistrate to inform 
the accused that he is a Magistrate, that a remand is applied tor and to ask the accused how long he has been 
in police custody and whether he has any objection to offer to the lemand. If the accused wishes to have 
counsel to represent him, it is the duty of the Magistrate to allow time for counsel to appear and argue the 
matter before him granting a temporary remand for the purpose. A. I. R. 1935 Lah. 230 = 35 Ci?. L. J. 1180 *= 
150 I. C. 1056. The grant of a remand is a judicial function and tne proceedings theretore fall within s. 340 
which gives the accused the right to be defended by a pleader. 12 Lah. 16 ; 12 Lah. 211. 

4. fflho should grant remand.— Though under this section it is not necessary that the Magistrate 
granting a remand should be the Magistrate having jurisdiction to try the case, it is de^irab^e that the Magis- 
trate in charge of the ilaga should be approached for purposes of a remand. In such a case the Magistrate will 
have a greater sense of his responsibility, will be able to keep a dose watch over the investigation and w ill be 
in a better position to judge the necessity of fresh remands. 'The accused person will also then not be left in 
doubt as to when and where he will be produced tor purposes of a fresh remand 12 Lah. 435. 

SECTION 170. 

Amendment. ■Sub-section (4) was repealed by the Code of Criminal Procedure (Amend- 
ment; Act, 1926 (Act 11 of 1926). 


SECTION 172. 

Rotes.— 1. Police diaries not evidence [P* 360, n. 8] — The subject-matter of Police diaries would 
ordinarily be privileged under s. 125, Evidence Act. Ordinarily the work done by a police-officer and the 
report of that work in the investigation of a case would not be relevant except as provided by s. 162. S, 172 no 
doubt confers an absolute right on the Court to inspect all police diaries in connection with the investigation of 
an offence which is under inquiry or trial before it. But this use is permitted to the Coun and the Court alone. 
The Court cannot delegate its duties in this matter to the counsel for the defence. If the Court considers that 
certain sources of inquiry are revealed by the diaries or that the policeofficer should disclose the further steps 
taken by him, or if it becomes necessary to contradict the police-officer, the Court may use the diary for these 
purposes and till then the defence are not entitled to inspect the diaries. A. I. R. 1933 Lah. 498 =* 84 P. L. R. 
541 = 34 Cr. L. J. 464 — 142 I. C. 584 = 1933 Or. G. 758. The Court may, on finding some fact noted in the diary, 
take advantage of this in order to put some ueces* ary question to a witness in the box so as to elicit in evi- 
dence the fact which has been disclosed by the diary. The facts found in the diary are not to be u-ed unless 
they are properly bought on record through the evidence of a witness. A. L R. 1933 Pat. 440 «&= 14 P L T 398 
1983 Cl?. G. 974 s: 145 1. C. 426 34 Qg, L. J. 948. 

2. Use of Police dairy fo» contradlcttnj witneiies.— Entries of statements in the diary are notoriously 
very condensed and the omission of some detail in the note of a statement is not always a sure indication that 
such deteil was absent from the statement; and certainly a Court should never use such an absent e as a 
contradiction wiihont taking evidence to prove that no such thing was stated. A. L R. 1983 Pat. 440 — 14 
F.L.T.3M«4933Cr.CL974««145La426«34toL,J.948, 
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3. Convt may vefev to Police diavy even after verdict.— Under this section the Court may send for 
the diaries and use them not as evidence in the case but to aid it in such inquiry or trial If the judge could 
refer to them before the verdict, he could obviously refer to them after the verdict, as the trial is not finished 
with the verdict of the jury, as the Judge has still to decide whether he will accept it or refer the case. 66 C. ISO. 


SECTION 173. 

Notea— 1. Order to strike off easels not judicial [P. 362, n. 3]— A Magistrate’s order directing a case 
reported to him by the police under this section, to be struck off, is not a judicial order. Such orders are purely 
administrative, or ministerial and the principle of autrefois acquit cannot possibly apply to them. A Magis* 
trate has therefore power to reopen a case by calling for a*charge-sheet. 12 Pat. 234. 

2. Report in the form prescribed [P. 363, 6]— There is no provision in the Code for a charge-sheet 

Charge-sheet is a form provided under departmental rules of the Government presumably under sub-sec. (1) (a). 
The Government have prescribed two forms. One is called a “ charge-sheet” to be used when the accused is 
sent up for trial and the other is called “ final report ” which is used when the accused is not sent up for trial. 
A. L R. 1932 Pat. 72 12 P. L. T. 937 = 1932 Gr. a 136= 136 I. G. 842 =» 83 Gr. L. J. 349. A Magistrate 

cannot take cognizance under s. 190 (1) (3) on a police report whi- h does not set forth the names of the parties, 
the nature of the information and the names of the persons who appear to be acquainted with the circumstances 
of the case. A. 1. R. 1930 B. 372 = 32 Bom. L. R. 782 =:= 31 Cr. L. J. 1142 = 127 1. C. 110 = 1930 Gr. G. 891. 
The section does not require that an abstract of the evidence to be given by each of the witnesses mentioned, 
should be entered in the report or charge-sheet. A. 1. R. 1930 Iff. 191 = ^1929) M. W. H. 804 = 2 If. Cr. C. 190 = 
31 Cp. L. J. 387 = 122 1. C. 341= 1930 Cp. C. 191 = 14 A. I. CP. R. 120. 

3. Section applies to pef erred charge-sheet.-- Although this section which deals with the final report 
of the police does not appear to contemplate anything but a report w'hich leads to trial if the Magistrate 
approves of it, nevertheless as the police mu^t send a report after investigation in every case, there is no other 
section under which a referred charge-sheet after investigation can be brought (1932) M. W. N. 543 = 86 
M. L. W. 731 = 63 M. L J.679 = A. I. R. 1932 Iff. 673 = 6 M. Cr. C. 220 = 139 I. C. 530 = 33 Cr. L. J. 785 = 
1932 Gr. C. 831. 

4. District Magistrate cannot order farther investigation after the police have sent np the case for 
tri«l under this section.— Where the police sent up iheaccu ed for trial with a report under this section and 
after the prosecution evidence had bten recorded, the Magistrate framed a charge agaicsi the accused, it was 
not open to the District Magistrate on the affidavits filed by certain persons that the accused was innocent, to 
direct the 1 olice to make further investigation into the case. If the investigation is completed and a report 
is made under this section, the polire officer has no power to resume the investigation. A. 1. R. 1932 Lah. 611 
= 33 P. L. R. 793 = 140 I. a 25 = 1932 Cr. G. 917 = 33 Cr. L. J. 912. 


SECTION 174. 

note.— Aoensed entitled to use inquest report in cross examining prosecution witnesses.— The accused 
is entitled for the purpo-^es of his defence to get a copy of the inquest report and to cross-examine with reference 
to the report, the prosecution uitnesse^ who had also given evidence at the inquest A. I. R. 1938 C* 861 = 
37 a V.N. 732 = 147 1. C. 1007 = 1983 Cr. C. 1478. 

CHAPTER XV. 

Of the Jurisdiction of Criminal Courts in Inquiries and Trials. 

Note.— Jarisdictioa of British Indlen Conrts when offences committed ontside British India 

[P. 407, «. 8]— An ofience committed outside British India by a foreigner residing in a foreign country is not an 
offence punishable under the Indian Penal Code. There is therefore no scope for calling in the aid of the 
provisions of the Criminal Procedure Code. All the sections of this chapter are to be read subject to the 
general rule that an act committed on land outside British Terrih ry by a foreigner not being a servant of the 
King, is not an offence triable by the British Courts and that illustration (d) to s. 179 must be read subject to 
tbis.general rule. A. I. R. 1983 Sind 333 = 37 S. L. B. 892 = 1983 Ct. C. 1130. 
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SECTION 177. 

Hote.— JoFisdiction in cases of Contempt of High Court IP, 410, 5]— As a Court of Record the High 

Court has jurisdiction in all matters of Contempt of Court arising in the Presidency. Contempt of Court is 
not an offence within ihe ambit of the ]*enal Code, but nevertheless it conforms to the ordinary rule that the 
jurisdiction of the Court is determined by the place where the offence is committed and not by the place 
where the offender may happen to reside. 57 M. 831. 

SECTION 179. 

Notes.— 1. When the offence is complete where It has been initiated^ this section has no applicattoii 

IP. 412, n. I]— The offence of public nuisance punishable under s. 290. 1. P. C. consists of doing any act or an 
iLegal omission which causes any injury, danger or annoyance to the public in the vicinity or which must 
necessarily cause such injury, etc. The offence is complete when an act of this nature is committed or when 
theie has t^een an illegal omission of this kind. Where a person was charged in British Territory with 
comciiitiing public nuisance by arranging a procession with music and fireworks in the adjoining iprench 
Territory and thereby disturbing the sleep of people in the vicinity of the French Territory, /le/d, that apart from 
the question of want of certificate of the Political Agent under s. 188, s. 179 had no application as the offence 
was completed in French Territory itself. 63 M. L. J. 211 = (1934) M. W. N. 1816 41 M. U W. 82 A. L R, 1935 

M« 189 *=154 I. C. 146 = 1035 Or. C. 227. 

2. Moat the conseqnence be part and parcel of the offence ? [P, 412, n, 2]— note 1 to s. 181. 

8. Offence of cheating — S. 417 — 420. L P. G. [^P. 414, n 9] — Where the accused drew a cheque atM. 
on a Bank at F., which was di>honoured on presentation at F., htld that not only was the Court at M. entitled to 
inquire into the offence of cheating but that the Court at F. had also jurisdiction to inquire into the said offence* 
for though the act of deception took place at M. its consequences arose in F. where the complainant who was 
deceived realised that he had been giv. n a bogus cheque and cheated out of his money. 8 Luck. 881. 
The complainant on behalf of his firm at M entered into a contract with the accased at D. for the purchase of 
certain goods on behalf of the a< cosed. Under the instructions of the complainant, his firm at M. purchased the 
goods. The accused gave a cheque at D. on a Bank at D which was s-ubsequently dishi noured as he had no 
account with that Bank. Held that it was the complainant's firm at M. which was deceived into purchasing 
the goods in consequence of the misrepresentation made by the accused through the complainant and that the 
consequences resulting fr< m the deception practised by the accused at D. ensued at M. S. 1 79 was clearly 
apphci»b e to the case and the Court at M. had jurisdiction. A. I. R. 1934 A. 846 « 4 A W. R. 246 1985 A, L, 

R. 169 154 L C. 315 = 1934 Cr. a 1033. Where the accused posted by V. P. a parcel containing a paper said 

to be the first lesson in mesmerism and the addressees received the parcels after paying the value, the offence 
of cheating was completed by reason of the oelivery of the parcel at the Post Office, the posting being an 
essential part of the offence, and the Court having jurisdiction over the place of posting, could try the offence 
82 Bom. L. R. 783 A. 1. R. 1930 B. 353 = 31 Cr. h. J. 1155 « 127 L C. 177 =* 15 A. I. Cr. R. 63. 

4. Conspiracies [/I 414, n. 10]— The gist of the offence of conspiracy lies not in doing the act or 
effecting the purpo-e for which the conspiracy is foimed, r.or in atten pring to do any of the acts, nor in 
inducing others to do ihem but in the forming of the scheme or agreement between the parties. It is not the 
act done in pursuance of the conspiracy but the place where the conspiracy was formed or m. de which 
determines the jurisdiction of the Court. A. I. R. 1983 Sind 333 = 27 S. L. R. 392 =« 1933 Cr. C. 1180. 

5. Offences under other Acts— Pro vino lal Insol iren^y Ast— Where the accused executed a mort- 
gage at B. with intent to defraud the creditors at Y.and thereby committed an offence under s.69(<?)(2). 
Provincial Insolvei cy Act, v heiher the offence is regarded as be ng complete at B. by the mere execution of 
the Mortgage Deed, with intent to defraud the creditors at Y, or by the consequence, namely, the diminution 
of the sum to be divided among his creditors actua ly ensuing from it, the Court at Y. would be a proper 
tribunal to try the offence since the dimiuutii-n of the assets was either a consequence or part and parcel of 
the offence. A. I. R. 1983 Nag. 83 *=: 34 Cr. Ii. J. 1033 = 145 I. C. 550 cs 1938 Cr. C. 75. 

SECTION 180. 

Note.— Yenne for the trial of the offence of conoealiog kidnapped person— S. 368, 1, P. C.— The offence 
under s.368.1 P. C could be tried either by ihe Court having juiisdicuon over the place wheie the Udnapping 
took plate or by the Court at the place where the person was concealed or kept in confinement Illustration 
(<r)makesthis dear. A. I.R. 1938 Oadh 45 »» 9 0. W. N. 1181 84 Cr. L. J. 220 « 141 1, C. 741 1988 Cr. 0. 85. 
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Kotet.— 1. (Mm Inal Breach of Traet and Criminal Misappropriation} ss. 403— 4()9, L P. G. [P. 418, 7]— 

(i) Is section 179 applicable f 

(ii) Is loss a necessary consequence f 

(iii) Have the Courts where the coynplainant suffers loss occasioned by the offence resides^ jurtsdic- 
lion by reason of the consequent loss* 

AllahabadS^c^xovi 179 contempUtes cases where the act done and the consequence ensuing therefrom 
together constitute the offence. If the offence is complete in itt^elf by reason of the act ha\in^ been done and 
the consequence is a mere result of it which was not essential for the completion of the offence, then s. 179 
would not be applicable. In an offence under s. 403, 1 P. C, the Court at the place where the loss ensues to 
the complainant is therefore not the proper forum for instituting proceedings. 36 A. 1047 (P. B.) dissenting 
from 33 A. 29, 52 A. 894 and A. 1. R. 1932 A. 367 1932 A. L. J. 269 = L. R. 13 A. (Cr.) 60 83 Cr« Xi. J. 

711 SB 189 L G« 139 s 17 A. 1. Gr. B. 833. The complainant, a rebideni of Jhanbi District, opened a branch shop 
at Calcutta and placed it in charge of the accused. Though the accused w^as to render an annual statement of 
account at Jhansi, it was held that the Court at Jhansi had no jurisdiciion to entertain a complaint of criminal 
breach of trust against the accused. The criterion of the residence of the person who suffered wrongful loss 
was not the correct criterion. A. I. s* 1934 A. 127 = 1934 A. L. B. 600 sx 3 A. SHT. R. 494 » 35 Gv« Ii. J. 934 sa, 
149 L C. 402 = 1934 Cv. G. 185. 

B ontbay. ^S^c\xon 179 has no application to an offence under s. 408, 1. P. C. It may be that as a result 
of or consequent upon a criminal breach of trust or any other offence, lo-^s may result to some individual but 
unlebS the consequence which has ensued ” is an essential ingredient of the c.ffence, the loss is not a conse- 
quence, The mere failure to account at another place makes no difference. 55 B« 59 (F. B.) over-ruling 46 B... 
641. It was held in A. I. R. 1929 Sind 30 =» 22 8. L. 8. 404 =» 30 Cr. L. J. 249 114 I. C. 99 that the word 

consequence ” should be given its ordinary meaning and it should not be restricted to mean a consequence 
which is a necessary ingredient of the off ence. This decision followed 46 B. 641, which, as stated above, was 
over-ruled by 53 B. 59 (F. B.) 

Calcutta*— li there is evidence apart from the evidence of non-accounting to show where, the mis- 
appropriation was committed, the venue must be laid either in that place or in the place where the property 
was received or retained. If there is no evidence to show where the misappropriation was committed other 
than the fact of non-accounting, then the venue may be laid in the place where the accused failed to account, 
because that is where the offence was committed within the meaning of s. 181 (2). 59 C. 92 ; A. L R, 1984 C. 392 
MK 35 Cl*. L. J. 734 ss 148 I. G. 786 1934 Gr, CL 533. Where the complaint itself showed that the accused 

had cashed the hundies and realised moneys at B. and did not credit them in the books of the complainant at 
B. and thereby misappropriated the moneys realised, it was held that the non-accounting at C. the complain- 
ants jMincipal place of business, was not the only evidence to establish the alleged misappropriation and 
hence the* venue for the trial was not at C, but at B. A. I. R. 1931 C. 532 = 1931 Cr. C, 634 ='32 (>. L, J. ’ 
1249 184 I. C.929. The mere failure to account at C. is not the same thing as dishonestly using the money ’ 

at C. or dishonestly disposing the money at C 85 CL V. N« 320 « 1931 Cr. C. 673 ass 133 L C. 703 sa= 32 Cr. L. J. 
1(142 A. 1. £. 1931 0. 521. 

, Lahore.— It is settled law that a 181 (2) over-rides and is not qualified by s, 179. A trial on a charge of 
criminal breach of trust can only be tried by a Court within the limits of whose jurisdiction any part of the 
pfbpt^ concerned was received or retained by the accused person or the offence was committed. The exist- . 
ence of a contractual or other obligation to deliver property at a certain place, or the fad: that loss is caused at , 
that place will not empower the Court having jurisdiction there to try a person who has misappropriated 
elsewhere. A. I. R. 1938 Lah. 559 = 34 Cr. L. J. 902 = 144 L C. 991 = 1933 Cr. C. 817. 

Bangoon.— Section 181 (2) is a special provision dealing with the matter of venue of the trial in ^es 
of criminal breach of trust and when th<^re is a special provision of the law dealing with a particular matter, it 
will require strong words to show that a provibion of more general app‘ication was intended to deal with the 
matter. The decision of the venue of trial for criminal breach of trust must be decided under s. 181 (2). 

9 Rang. 838. 

8 
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Where the accused withdrew mon»y from the treasury at S, but dishonestly misappro- 
nriated the amount or converted it to his own u e at M the Court al M. has jurisdiclion to try the offence 
under s. 403, 1. P. C. A. I. R. 1933 Oudh 4 = 11 0. W. N. 1392 = 1934 0. h. R. 859 = 36 Or. h. 1. 112 = 182 1, o. 
463 = 1935 Or. C. 9. 


2 . 7 enae of trial for criminal breach of trust when several items constituting one offence 
under a 222 ( 2 ) was received at different places.— When a person is charged with criminal breach of 
trust in respect of a gross sum consisting of several items, some of which weie m-vived by him in villages 
rituate outside the jurisdiction of the Magistrate to whom the complaint is made, it is open to the complain- 
ant and the Magistrate to consolidate all the items and to frame a charge under s. 222 (2) in respect of 

only one offence. The combined effect of ss. 222 (21 and 181 ( 2 ) is that the accused can be tried by a Cotirt 

within the local limits of whose jurisdl- tion any part of the property which is the subj-'Ct of the offence was 
received by him. 1932 A. t. J. 169 = A. I. R. 1932 A. 28 = li. R. 12 A. (Cr.) 157 « 33 Cr. I«, J. 127 — 188 

I. C. 22S a: 1982 Cr. a 85 — 16 A. I. Cr. R. 464. 


SECTION 182. 

Note.— Scope of section— Conflict of areas [P. 421, n. 4]— Where it was proved that Cawnpore 
was one of the centres of the conspiracy and that one of the accused who was arrested at Cawnpore wrote 
letters to other accused from Cawnpore and received letters addre-.sed to him at Cawnpore, the Sessions 
Court at Cawnpore had jurisdiction to try all the ar cuseci. A. I. R. 1933 A. 493 — 1933 Cr. C. 833. The 
offence of kidnapping from lawful guardi inship is not a coiiiinuing offence. The offence is completed 
as soon as the minor is removed out of the custody of the guardian. But abduction is a continuing offence 
and a girl is being abducted not only when she is first taken from any phice but also when she is removed 
from one place to another. An offence under s. 366-A., I. P. C., is a continuing offence, and may be tried by 
a Court having jurisdiction over any of the local areas where the offence coniiniied to be committed. By 
virtue of s. 180 of the Code, abetment of a continuing offence may be tried by the Court within the local 
limits of whose jurisdiction the offence abetted was committed. S3 A. 140. 


SECTION 188. 

Amendment. — In the second proviso for the words and figure.^ “ the Foreign Jurisdiction 
and Extradition Act, 1879” the words and figures “the Indian Extradition Act, 1903 ” shall 
be substituted— Act X of 1927. 


Notes.— 1. Deflnitloii-“PoUtlcal Agent” [A 426, n. 2 ]— A Briti.sh Vice-Consul in any part of a 
Foreign territory or Colony under the suzerainty of a foreign independent stale is not an officer appointed 
by the British Indian Government, and does not come within the meaning of a Political Agent as used in 
this section. A. I. K. 1984 Sind 96 = 28 S. L. B. 27 = 1934 Cr. C. 821 = 163 I. C. 60, His Britannic Majesty's 
Minisier at Kabul is not a Political Agent within the definition to be found in the General Clauses Act, 1897. 
16 Lah. 73. 

2 . Does this seetion restrict the soopz of s. 1797 [P. 427, «. 6 and A 42S, Section 188 

over-rides section 179 in any case in which section 188 is applicable, that is to say, where the question is as 
to a native Indian subject cominitting an offence without and beyond the limit« of British India or a British 
subject committing an offence in the territories of a Native Prince and so forth. 59 C. 1065 j (1985) H. W. N. 
825 ' 1 2) ss A. I. R. 1985 H. 326 = 41 U. Ik V. 852 s. 63 H. L. J. 415 ; 84 B. 171. A person who is alleged 
to have committed public nuisance punishable under s. 290, I. P. C. by arranging for a procession with music 
and fireworte in French territory and^ thereby caused annoyance, etc., by disturbing the sleep of the 
inhabitants^ in the adjacent British territory, cannot be tried in British India. 'I he offence was complete in 
French territory and s. 179 had no application. Even if it did apply, the want of the certificate of the Political 
Agent or the Local Government as the case may be, was a bar to such trial. 63 M. L. J. 211 = (1934) M. W. 
N. 1316 as 41 H. Ii. ®. 82 = A. I. R. 1933 M. 189 = 184 I. C. 146 = 1938 Cf. C. 227. 

8 . Want of certificate invalidates trial [A 428, «. 9]— The obtaining of sanction is imperative and 
the omission to do so vitiates the trial. (1932) M. W. N. 1229 =, 1 . 1 . r, 1933 M. 461 (1) = 8 M. Cr C. 889 - 
143 I. a 190 — 34 Cr. L. J. 543 =a 1933 Cr. 0. 707 ; A, I. R, 1930 Pat. 601 = 11 P. L. X. 433 *= 31 Cr. L. J. 864 » 
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122 1. C. 155=^ 1930 Cr. C« 929 ss A. 1. Gr. R. 71* Where the accused was arrested on 27th March and the 
Magistrate began to record evidence un 26ih April, but the sanction of the Local Government was signed only 
on 15th May and no objeciion was taken till 24th July when the case was posted for argument, it was held by 
the Lahore High Couil following 35 Pi R* 1833 that the absence of a certificate is curable under s. 537, When 
no objection was raised to the proceedings before I5th May, it cannot be said that the accused was prejudicedr 
16Lah.73. 


4. Form of certificate. — All that the first proviso to the section requires is that it should be made 
known that the Politcal Agent is of opinion that the case should be tried in Bri ish India. No particular form 
of certificate being therefore required, one has to see in each case whether the Political Agent has expressed 
his own opinion to that effect. It is not necessary that that opinion, if it is in written form, should be signed 
by the Political Agent himself. It would be sufficient if that opinion is communciated by someone who is 
duly authorised to do so. 53 B. 97» 


SECTION 190. 

Notes.— 1, Proceedings against a witness— Is s. 361 independent cf s.190? IP, 430, «. 5]— Where the 
Magistrate found that the case couid not be properly decided without the addition of one of the witnesses as 
co-accused and ordered him to be tried along with the accused person, the Magistrate acted under s. 35L He 
cannot be said to have taken cognizance under s. 190 ( 1 j j thereby making the provisions of s. 191 applicable. 
JL 1. H 1934 Rang. 193 »» 35 Cr. L. J. 1312 » 151 1. C, 493 s 1934 Cr. C. 837. 

2. Nagiatrate taking cognizance of different offence as disclosed in evidencoy does so nnder cl. 
(a) [See P, 431, n. 6]— Once the parties are before the Court, the Mag strate can deal with the accused for any 
offence disclosed by the evidence. The evidence may and not mtreqaeiitly does disclose offences other 
than those mentioned or implied, but it cannot be said that cognizance is taken of such new offences uuoer 
Cl. (c) of sub-sec U double reason that me stage lor the application of the sub-section itself is long past 
and the clause can have no application to the evioeiice produced in the case. Similar observations apply to 
cases where cognizance was iniiiaily uken under cl 12 Pat. 758. 

8. Magistrate issming summena against person not named in the complaint IP. 431, See n. 6 (a)]— 
Where the original complaint unUcr the Prevtulion of Cruelty to Animals Act was fiied against the emplo>ee 
and not against the owner and the Magistrate finding mat under me Act the owner was also liable, issued 
summons to him, he acted under cl. (4:) ot mis section and the tdai was not without jurisdiction. 10 Pat, 847. 


IL— CLAUSE UPON COMPLAINT. 


4. Complaint [P. 434, n. 12]— Where the Sessions Judge made an order that from the evidence 
recorded in a certain case he found that there was sufficient material for proceeding against a witness under 
s, 411 1. P. C. and therefore ordered him to be arrested and produced before the Magistrate to be tried for the 
said offence, held, that the order contained all the ingredients necessary to constitute a complaint and the 
Magistrate took cognizance under cl. A I. R. 1935 Sind 1 — 28 S. L. R. 347 s= 1933 Cr. G. 42. Where a 
Tahsildar wrote to the Sub-divisioual Magistrate that certain persons committed an offence under s, 353, 1. ?. C. 
and requested that the said persons may be tried under the said section, all the ingredients of a complaint 
as defined in s. 4 {h) were present and the document was clearly a complaint. It was therefore not necessary 
for the Magistrate to have asked the accused under s. 191 whether they desired the case to be tried by another 
Magistrate. 53 A. 208. 


5, Police report, when a complaint [/. 434, n. 12 Where the police sent up a charge-sheet in 
a non-cognizable case, it can be treated as a complaint and the Magistrate can take cognizance 01 toe matter. 
Even if the charge-sheet was not sutticitnlly specific as to the facts, the defect is cured under s. 629. A LR. 
1932 B. 610 « 84 Bom. L. R. 901 =* 33 Cr. L. J. 733 =« 189 I. C. 231 « 1932 Cr. C. 868. A police report in a non- 
cognizable case need nut be treated as a complaint because the Court could take cognizance upon a report in 
■ wriiiug made by a police-officer under cl, (1/ [d). At the same time the legislature has not removed the right 
of a police-officer like any other member of the public to file a formal complaint and ask the Court to take 
coguwauce under cL ( 1 1- B- *88 = 141 1. C. 879 = 34 Cr. L. J. 2S6 = 1933 Cr. a 869 ; i. L B. 

i939 614 « 10 P. i. I. 601 = 31 Cr. h, i. 88 =s 120 L C. 267 « i9S9 Cr. C. 274. See not* 7 to \/t). 
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6. Preceedlags Institnted on report of Subordinate Magistrate falls ander oh (a).— Where a com- 
plaint to the District Magistrate was referred to a Local Magistrate for inquiry as a result of which the 
Magistrate reported that proceedings should be taken against certain persons including the complainant, the 
report was a complaint within the meaning of s. 4 {A) and the District Magistrate took cognizance under 
sub-sec. ( 1 } (iz) of this section. &. I. S. 1933 Fat. 87 >= 13 P. Ii. 1. 791 » 3i Cr. L. J. 237 ss Idl I. a 810 k 1988 
&. G. 311. 

III.— CLilUSE UPON POLICE REPORT. 

7. What amonnts to a police report [P. 437, «. 19]— An application by the prosecuting Inspector 
praying that one of the prosecution witnesses who had given evidence in the previous case, be put on trial, is a 
report in writing by a police-ofKcer under cl (b). A.LS. 1933 A. 399 = 1983 A.Ii. J.78S « L. R.ld A. (Cr.) 
176 » 8$ Gc. L. J. 761 = 144 L C. 380 » 1933 Cr. C. 6S2 = 20 A. I. Cr. S. «7. 

8. Ma^itrate taking cognizance of case on information derived from police report acts snder 
elanse (b) [P. 438, ». 23]— A complaint was made to the police of an offence under s. 379, I P. C. and the police 
reponed that the case appealed to be false. The Magistrate made an endorsement “ false under s. 879. 
Action should betaken under s. 211, 1. P. C.” and the police filed a complaint under s. 211. Held, that the 
Magistrate took cognizance under clause (d). A. I R. 1929 Pat. 514 =x lo P. L. T. 601 == 31 Cr, L. J. 66 *» 120 
1. a 297 « 1929 Cr. a 274. 

IY.-CLAD8E Co) INFORMATION, KNOWLEDGE OR SUSPICION. 

9. Application of danse (c) fP. 439, «. 26]— By tWs clause it was intended that a Magistrate should be 
able to bring his experience to bear upon any statements of facts made to him by an aggrieved person who 
might not know what his legal remedy was in given circumstances. 6 Lnok. 864. 

10. Magistrate noting under s. 436 may himself take oognlzanoe.— There is nothing to prevent a 
District Magistrate when moved to direct turther inquiry under s. 436, from taking cognizance in his discretion 
of the complaint under s 190 (1). A. 1. R. 1981 Pat. 50 == 1931 Cr. G. 146 » 130 1, a 539 «= 82 Cr. L. J. 843 ■■ 16 
A. I. Cr. R. 14= 12 P. L. 1.729. 

11. Has Magistrate no power to take cognizance on information derived by himself In ano ther 
public capacity? [P. 440, «. 29]— A Magistrate ha.s power under cl. >c) to take cognizance of an offence on a 
report received by him in a different official capdcity. To hold otherwis, would be to add to the terms of & 190 
provisions which cannot be found thereia 8 Rang 246 following 43 H. 709. 

SECTION 191, 

Sote.-Oinl8slon to inform the accused of hU rights under this section, not a mere irregularity [ P. 443, 
It. 3]— The provisions or this .-ection are mandatory. Wh> n cognizance is taken under s 180 (1) (e) failure to 
inform the accused person of his right to have the ca-.e tried by another Court invalidates the proceedings 
A. I. R. 1934 Lah. 210 = 1934 Cr. 0. 445 = 181 1. 0-792 = 33 Cr. Ii.J. 1407 ; A.I.R.i93iA. 898(11 = 3 A.W r! 
471= 1984 A. L. R. 843 = 86 Cr. Ii. J. 1308= 161 1. C. 357= 1934 Cr. C.886. 


SECTION 192. 


Notes.— 1. Magistrate mnit have taken cognizance of the case before transfer. — Where the Magis- 
tote on the presentation of a pettion under s. 145 examined the petitioner on oath, then ordered a police 
inquiry to be made and on receipt of the police re(iort transferred it to another Magistrate, it was held that the 
Magistrate having applied his mind lo the report and come to the conclusion that there was some basis for the 
complaint, had taken cognizance of the case before he tran.sferred it 55 A. 801 (P. B.) ■ ■ 

2 . Vfien cases may be transferred [P 445, «. 3]— There is nothing to show that a Magistrate has 
power to transfer a case only when he first takes cognizance of it and that he cannot transfer it at any later 
stage. Cl. (1) means what it clearly appears to mean and a Magistrate is competent after framing a charge to 
transfer the case to a Subordinate M^istrate if the offence is triable by him. 67 H-. 827. ■ • . 


8. Ma^strate cannot transfer case to another Court . utsido the District.— If a Magistrate isem. 
pow^ to make over a «se to anotner Magistrate for inquiry and trial he can do so within the limits of his 

- s'ra's.'TiS? 
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i* Effect of tipancfep [P. 446 «, 6]— The words “ case of which he has taken cognizance ** means 
nothing more than the judicial investigation into any offence of which he has taken cognizance. Where once 
the Sub-divisional Magistrate having taken cognizance of an offence on a charge-sheet submitted by the police 
has made over to a Subordinate Magistrate the case “ for disposal” the whole case was made over and the 
Subordinate Magistrate had full seisin of it and it was not open to the Sub-divisional Magistrate unless he 
proceeded under s. 528 to pass any orders with regard to the case. 12 Pat. 341. Under s. 190 cognizance is 
taken of the offence and not necessarily of the individual offenders. Where therefore a Magistrate takes 
cognizance of an offence and transferred the case without excluding any of the persons mentioned in the police 
report, he has transferred the whole case for disposal. £• I. B, 1934 Pat. 467 15 P. Ii. X. 438 » 1984 C« 1062. 


SECTION 193. ‘ 

Note.— Povev of Local OoYeniment to make ove? a paxtioulax case [P. 448. n, 7]— In 85 B« 576 (8, B.) 
MadgavMar,/. took the view that reading the sections in their context, it did not appear to have been the 
intention of the Legislature either under s. 9 (2) or s. 193 (2) to enable the making of an order with reference to 
any particular case. These sections like s. 267 contemplate general directions for the convenience of the 
people and the administration of justice and special orders where such general orders have to be modified by 
reason of circumstances affecting the population such as plague, flood, disturbances and the like. Whatever 
its powers under s. 178, neither by s. 9 nor by section 193 did the Legislature intend that the Local Government 
should interfere with the ordinary course of justice in a particular case or transfer a particular case from a 
particular judge to another particular judge. But Faikar^ / held that an order empowering a Judge to try a 
particular case does not contravene the provisions of s. 9 (2). 


SECTION 194. 

Note.— An information exhibited under this section should contain a statement of the charge as 
certain and detailed as an indictment It ought never to include mere allegations as to the opinion of the 
executive without formulating a charge against anyone. A. I. B, lS3S P. C. 124. 


SECTION 195. 

Notes.*-!. Relation between s. 195 and s. 476.— note 1 to s. 476. 

I,— COMPLAINT. 

2. What would amount to a complaint *’ [P. 452, See n, 3]— An allegation, though defective in 
form, can form the basis of a prosecution if it amounts substantially to a complaint. If there is an allegation 
that an offence has been committed by a person known or unknown, made orally or in writing and add^^ed 
to a Magistrate with a view to his taking aaion under the Code it will amount to a complaint. 1932 
JuL. J. ISdasA. l.B. 1932 A. 190^1932 Cr. C. 206 140 1. C. 184=^38 Cr. L. J.948. An order merely 

granting sanaion for the prosecution ot the accused in the following terms : “ Prosecution under s. 185, 1. P. C 
is sanctioned ” does not amount to a complaint within the meaning of this sectioiL 9 Luck. 594. 

8. Notification of the offences mentioned in this clause as cognizable and non-bailable does not 
dispense w th tne necessity fon a compl<iint undee this sub-oection.— Ordinance No. 5 of 1930 making the 
offence under s. 188, 1. P. C. cognizable and noii-bailable does not get rid of the requirements imposed by 
this section. As s. 190 stood before 1923, there was a doctrine to the effect that a report by the pOiice 
in a non-cognizable case was not a police report within the meaning of s. 190 (1) (5) and the definiiion 
of “complaint” in the Penal Code which excluded from the category of complaint a report by a poice- 
oflficer was held not to prevent a report in a non-cognizable case from being regarded as a complaint 
-That state of the law has now been materially altered and it is not now possible to say that by merely making 
this class of offence cognizable and non-bailable the necessity for a complaint under s. 195 (l) (a) has 
been dispensed with, 88 C. 971 ; 55 B. 822. 

II.-WHEN COMPLAINT NECESSABY. 

1 li oompiftint necessavy fov offences committed prior te proceedings in Court ? [P. 433, w. 

{jD Fabricating evidence {F 454, n. 7-.<^ («)]— This section does not apply to an offence committed 
under & 193, L P. C., in respect of proceedings in a Court of law which are contemplated but which 
fact art never started. 56B«218» 
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(ii) False charge [P. 454, 1-A [ii) and P. 476, «. 983-The accused lodged information with 

the police which the police found to be false. The police preferred a complaint to the Magistrate against 
the accused, of offences under ss. 211 and 182,1. F. C The Magistrate took cognizance only of the offence 
under s. 182. The accused then hied a petition before the Magistrate asserting that the charge which he 
had made W’as true and offered to prove it. No orders were passed on this application and the Magistrate 
committed the accused to the Sessions on a chaige under &. 211,1. F«C. It was heid that the Magistrate 
not having originally taken cognizance of the offence under s. 211 on the complaint of the police*officer, 
the application of the accused to substantiate the charge brings s. 195(1) [p) into operation and the complaint 
of Court was necessary for the prosecution under s, 211. 11 Pat. 155. But where the Magistrate had 
taken cognizance ot the police complaint under s. 211, 1. F. C., nothing that could subsequently happen, 
such as the filing of a protest petition and nothing in s. 195 (1) (6),Cr. P. C., could operate to deprive him 
of jurisdiction to proceed thereon according to law. IS pAt« 789 ovet •Tilling 110 I. C« 212 =* 29 Ci?» L. J. 660 $ 
A. I. R« 1930 Pat. 80 *= 10 P, L. T. 618 30 Cr, L. J. 554 = 116 I. C. 46 =: a6U) Cr. C. 6 = 12 A. 1. Cr. B. 427. 

Where the person giving iniormation to the police did not confine himsell to reporting what he knew 
of the facts, stating his suspicions and leaving the matter to be funher investigated by the police but definitely 
alleged his bedel in the guilt of the complainant, it amounts to a charge. The injured party could file 
a complaint against him under s. 211 , 1. F. C. and the fact that the accused filed a similar complaint before 
the Magistrate subsequently, does not make the offence under s. 211, I. F. C.. oue commicied in or in relation 
to a proceeding in Court. A. 1. R. 1934 Rang. 21«35 Cr. L. J. 1259 = 151 I. C. 185 = 1934 Cp. C. 182. 
The mere fact that a complaint made by the accused to the police was pul before the Magistrate as being 
false, who ordered further investigation to be stopped, does not amount to his having taken cognizance 
ot the case. It was not a case which ihe Magistrate had taken any judicial notice of nor were the proceedings 
judicial proceedings at all. Hence ihe poace could prefer a charge under s. 211, 1. P. C. without the 
intervention of the Magistrate under s. 195, Cr. P, C. 66 M* li. J« 253 = (1933) M. W* M* 873 = 39 M* It* W« 204 = 
A. L R. 1934 U. 175 » 1933 M. Cr. G. 308 = 35 Ci>. L. J. 698 = 143 1. C. 593 = 1934 Cr. C. 323. 

(iii) Forgery^ etc, [P. 455, «. 1-A (««)]— Though the words “ in or in relation to a proceeding in 
that Court ” which appeals in cl. (d) does not appear in cl (<?), its absence from cl (r) cannot affect the 
jurisdiction conferred by s. 476 so that wheiher the offence mentioned be one under cl p) or cl (<r) it 
must appear to have been coaimiued in or in relation to a proceeding before the Court that makes the 
complaint. It is indispensable that it must in seme manner hav e affected those proceedings or been designed 
to affect them, or come to light in the course of them and an offence committed alter their close is wholly 
outside the scope of the provisions. 66 M. 631. Even where the use as genuine, of a forged document 
is prior to the proceedings before the Coun, the complaint of the Court beioie which that document was 
filed or used, is necessary under this section, A. I. R« 1930 H. 869 = 59 M. L. J. 229 = 32 M. W.273 = 
(1930) M. IB. N. 689= SM. Or. C. 247=82 Gr. L. J. 219 = 129 1.0.72 = 1930 Or. 0. 1123. bub-sectiou Clj(c) 
is not limited to offences committed in die course of the proceedings in Court. Where a document 
has been produced in Court by a party to a proceeding beiore it, the complaint of the Court is necessary 
for his prosecution in respect of an antecedent forgery and antecedent user beiore a bub-Kegistrar, A. 1. R* 
1932 Eina 9U = 26 B. L. R. 73 = 137 L G. 341 = 33 Cr. h. J. 462 = 18 A. I. Cr. £. I5l = 1932 Cr. C. 630 following 
44 C. 1002. See notes 11 to 18, s. 476. 

6. Whether complaint of Court neceisary against persons not parties to proceedings [P. 466, 
n. 10]— When an offence ot lorgery is committed by mure than oxxe person, one at least being a party to the 
proceeding m which a document is produced, such pariicipants in the forgery as are not parties to the 
proceeding may be prosecuted otherwise ihan under the provisions ol ss. 195 and 476. 28 M. Xi. W. 769 = 
A. 1. R. 1929 M. 116 = 2 Jt. Cr. C. 89 = 80 Cr. A. J. 469 = 116 1. C. 481 = 12 A. I. Cr. R. 299. See note 10 to 
s. 476. 

6. Whether complaint of Comrt necessary for abetment [F 456, n. private complaint can be 

made against a person who abeis an offence lor which a compiaiui of Court should in the first place be obtained 
under this, section. A. l.R.1634 Sind 78 (Ij = 35 Cr.U J. 1251 = 151 1. C. 60 = 1934 Cr. C. 628 following 
A. I. R..1928 Lah. 787. 

7. That the Court was acting without jurisdiction does not dispexue with nece!»8ity for oomplaiat— *lt 
cannot be heid that an offence under s. 193, 1. P. C., which is not cognizable without the complaint of the Court 
concerned or some Court to which it is subuidiuate would be cognizable on the complaint of some other person 
or body when the Court itself was acting without jurisdiction. 61 C. 792. 

Effect of absence of compiaifiLSee note 30 to s. 637. 
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8« When facts discloee gvairev offence requiring complaint of Cinvt^ charge cannot be confined to 
minor offence only#— When a complaint sets forth certain facts discbsing a minor offence and also a graver 
one, the prosecution should ordinarily be for the graver offence. If there is a legal bar to taking congnizance 
of the graver offence by the reason of a want of complaint by the Magistrate, the legal consequence cannot be 
evaded by confining the case to the minor offence alone. Where the complaint disclosed not only a false charge 
made to the police but also a false charge subsequently made to the Magistrate on the strength of the same facts, 
the case should not be taken cognizance of without a written complaint by the Magistrate under s. 195 (1 ) (5). 
B(#1018. Where the facts disclosed an offence under s. 193, 1. P. C. for which a complaint of Court was necessary, 
and also an offence under s. 471, I. P. C. for which no su^ h complaint was necessary as the person was not a 
party or witness to the proceeding in Court, a Court cannot take cognizance of the offence under s. 471 alone 
thus avoiding the necessity of a complaint of Court. (1983) M. W. N. 217 87 H. L# W. 547 A. 1. R. 1938 

Iff. 413 »= 1933 Or# a 566 1933 M# Cr. G. 200 ^ 34 Gp. L. J. 800 » 144 L G. 519 ; 83 M. 343 ; 56 H# L# J. 203 98 

M. L. W# 637 ===(1929) M W. 196^=^ A# I. R. 1929 V. 21 == 2 Gp. G. 19 = 30 Gr. L. J. 322 === 114 I. G. 860. 
This does not imply that a Court’s complaint of fabricating false evidence should not be entertained unless 
there is also a complaint of forgery, if the facts alleged disclose h rgery, nor that when a Court has properly 
complained of fabricating false evidence, the trying Magistrate cannot frame a charge of forgery also if the 
evidence supports it. 23 IT. L. W. 774 A. I. R. 1929 tf. 74 » 2 M. Gp. G. 35 30 Cr. li. J. 370 » 114 I. G. 

884. When upon the facts, the commission of several offences is disclosed, some of which require sanction 
and others do not, it is open to the complainant, if he so wishes, to proceed in respect of t'^ose only which do 
not require sanction. 56. C. 1041. A person who applies to a Magistrate for an order under s. 144 institutes 
a criminal proceeding against that person within the meaning of s. 211, 1. P. C. and if a complaint is made 
against such applicant for defamation in respect of statements made in the application under s. 144, the 
question of a major offence under s. 211, 1. P C. and of a minor offence under s. 499, 1. P. C. is immaterial and 
no complaint of Court is necessary for entertaining the complaint of defamation. (1938) M. W. H. 1263. 

III.— WHAT IS A CO CRT? 

9. Meaning ot the word ** Court” [ /*. 457, «. 19]— The definition in this section has been 

amplified, the word ‘ include ” being substituted for means ” in 1923. There are Courts outside the criminal, 
civil and revenue Courts. The Election Commissioners constitute such a Court The Income-tax Commis- 
sioners are such a Court. Similarly the Co nmissioners appointed under Act XXXVII of 1850 [Public Servants 
(Inquiries) Act] are such a Court. 12 Lah. 391. To determine whether a tribunal is or is not a “Court” 
one has to look not to the source of the tribunal’s authority or to any peculiarity in the method adopted of 
creating it, but to the general character of its powers and activities. If it has power to regulate legal rights 
by the delivery of defin tive judgments, and to enforce its orders by legal sanctions and if its procedure is 
judicial in character in such matters as the taking of evidence and the administration of the oath, then it is a 
“ Court. ” Applying, these tests, an Election Commisioner, though described as a persona designaia in the 
rules for the decision of disputes as to the validity of elections under the Madras Local Boards Act, is a “ Court” 
FurtV'er he is a ** Civil Court ” for the purposes of this section and s. 476. (1985) M. W. N. 152 (2). An Assistant 
Registrar of Co-operative Societies before whom a suit is filed by a Society for the recovery of amounts due by 
its members is a ” Court” A. I. R. 1930 M. 869 =: 59 M. L. J. 229 = 32 M. L. W. 273 ( 1930) M. W M. 639 3 H. 

Or. C. 247 32 Cv, L. J. 219 = 129 I. C. 72 =s 1930 Gr. G. 1125. The Income-tax officer in an inquiry as to the 

truth or falsity of a return submitted by an assessee is a Revenue Court. 8 Rang. 23. The Governor in 
Council to whom an appeal is presented against the order of the Conservator of Forests, is not a Court. The 
member of Council who dealt with the appeal is not a Court even though he might have observed the procedure 
analogous to that of a legal tribunal. 89 C 1233. The Collector holding an investigation under s. 14, Putni 
Regulation (8 of 1819) is a Court. 61 C« 792. The term “Court” does not include a Registrar under 
Registration Act, 1877. 57 M. 632. A Magistrate recording a statement under s. 164 is a “ Court ” within the 
meaning of s. 195 and cognizance cannot be taken of an offence punishable under s. 193, I. P. C. wHen it was 
alleged to have been committed in the proceedings under s. 164, without a complaint in writing of such 
Court or some other Court to which it was subordinate. A. 1. R. 1935 A. 341 = 1935 A. L. J. 223. A Tahsildar 
holding an inquiry regarding the transfer of names in the land register is a Revenue Court. (1934) M. W. K, 
612. But a Deputy Tahsildar holding an inquiry while dealing with an application for darkhast is not a Court 
as he is not authorised to hold such an inquiry. (1934) M. W. N. 618. 

I¥.— SUBORDINATION OP PUBLIC SERVANTS. 

10. Complaint of offense i under ss. 172 to 133y 1. P. C. to be made by public aerirant concerned or of 
some other public servant to whom he is subordinate.— Where certain persons rescued a Judgment-debtor 
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from the lawful custody of the bailie of the Court of the Subordinate Judge, the Subordinate Judge being the 
official superior of the bailiS is a proper person to make a complaint under ss. 183 and 186, 1 P. C and the mere 
faci that the Subordinate Judge described the complaint as one under s, 476, Cr. P C. will not make the com- 
plaint any the less a complamt under s. 195(1) (a). A. L R. 1934 Ondh 277 = 11 0. W. N* 720 = 1984 0. L« B. 
510 =s 35 Cr. L. J. 990 = 140 L C. 877 = 1934 Cr. C. 773. Where the accused sent a telegram to the District 
Magistrate which was inquired into ty the Sub-divisional Magistrate who found it to be false, the Sub-divi- 
sional Magistrate cannot file a complaint under instructions from the District Magistrate, as the District 
Magistrate is not a subordinate of the Sub-divisional Magistrate. (1934) M. W. N. 954. 

11. Trying Magistrate cannot make a oonr plaint under b. 182, 1. P. G. for giving false information to 
Police.— Certain persons sent a petition to the Superintendent of Police making allegations of extortion and 
bribery against a Police Sub-Inspector. The Sub-Inspector was put on trial and was acquitted and the trying 
Magistrate made a complaint against the signatories to the petition for prosecuting them under ss. 211 and 182, 
L P. C It was held that as the false information was given to the Superintendent of Police and no complaint 
was made by him or by his superior, the proceedings under s. 182, 1. P. C. were invalid. The charge under 
s. 211 was also unsustainable as the petition to the Superintendent of Police is not an institution of criminal 
proceedings. 59 G. $84. 

12. Scbordination of police to District Magistrate [P. 460, «. 29]— The District Magistrate has 
jurisdiction under su-^sec (5) to order the withdrawal of a complaint made by the police. The expression 
“ any authority to which such public servant is subordinate” in sub-sec. (5) connoting a more distant and 
general entity than departmental superior covers the District Magistrate in relation to the police of the District 

A. I. R. 1930 Fat. 98 =:: 11 P. L. T. 88 =: 80 Cr. L J. 710 117 I. G. 37 == 1930 Cr. G. 74. 

18. District Magistrate cannot make a oomplaiut for otfence committed In a civil proceeding iu a 
Eillage Panchayat,— A Village Panchayat having come to the conclusion that a person made a false statement 
and used a forged document in a case before it, sent a report to the Collector, who as District Magistrate made 
a complaint under ss. 467 and 471, 1. P. C. It was held that in a matter where the Village Panchayat was acting 
as a Civil Court, the District Magistrate had no jurisdiction. It was subordinate to the principal Court having 
original Civil jurisdiction in the district, namely, the District Judge. 52 A. 1018 ; (1983) M. W. N. 1428. 
In a case where the date on the suit promissory note w^as altered to save limitation, the Panchayat sent the 
papers to the Collector who forwarded them to the Sub-divisional Magistrate for inquiry. The Sub-divisional 
Magistrate after inquiry made a complaint purporting to act under s. 476. It was held that he had no authority 
to make a complaint as the offence was not committed in or in relation to a proceeding in his Court, Even 
the Collector could not make a complaint as the Panchayat was subordinate only to the principal Court of 
original jurisdiction, namely, the Court of the District Judge. 1984 A. L. J. 389 = A. I. R. 1984 A. 219 =« 4 
A. V; R. 519 » 35 Cr. L. J. 1050 :== 149 1. G. 1239 » 1934 Of. C. 326. 

14. Additional Jmdge, Small Cause Court— Iff hethep official superior of the Bailiff of the Court.— The 

Bailiff of the Small Cause Court was obstructed by the accused, in the discharge of his public duties. The 
Judge of the Small Cause Court who is the official superior of the Bailiff issued a notice to the accused to show 
cause why a complaint should not be made against him for an offence under s. 186,1. P. C. The proceedings . 
were then made over by the Judge to the Additional Judge for disposal and the latter decided to prosecute, 
the accused. It was held that under s. 8 (2), Provincial Small Cause Courts Act, the Additional Judge had the 
same powers as the Judge in this matter which had been assigned to him by the Judge, and the complaint by 
him was valid. 18 Lah. 16. 

Id. ■ Subordinate Jud^e is subordinate to the District Judge. — Foi the purposes of this section the Court ' 
of-fhe Subordinate Judge is subordinate to ihat of the District Judge notwithstanding that with reference to the ' 
subject-matter of the particular litigation, an appeal lies to the High Court. A. t R. 1931 Sind 163 == 25 8. L. R. ' 
196 =» 133 1. C. 72 = 82 Cr. L. J. 1012. 

See note 3 to s. 47^B as to subordination of Courts. 

YU.— WHO CAH MAKE A COMPLAINT. 

16. Complaint may be made by the Superior Court in the first instanoe [P. 468, n. 43]— Even before 
Act V of 1898, was passed the High Court had jurisdiction to order prosecution in matters similar to those 
dealt with in this section. The existing jurisdiction of a Supreme Court cannot be taken away unless the 
language used in.the enactment which purports to take away the jurisdiction is in the clearest possible terms. 
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The High Court has therefore power to order prosecution while exercising powers as an Appellate Court. An 
offence committed in relation to a proceeding in a trial Court is also one committed in relation to an appeal 
from the decision of that Court. A person committing perjury in the trial Court must be held to have intended 
that his perjury should not only influence the proceedings in the trial Court but also subsequent proceedings 
which might take place, if either party to the case in the trial Court took the matter in appeal 53 A. 799. 

17. Court trying the case must make complaint and not Court tranaferring [P. 464 , n, 47 ] — The 
accused attempted to fabricate evidence in a proceeding before the Second Class Magistrate. Subsequently the 
proceedings were transferred to the First Class Magistrate who heard and disposed of the case. Proceedings were 
started against the accused for fabricating false evidence and the complaint of the First Class Magistrate was 
obtained for the purpose. It was contended that the complaint of the Second Class Magistrate was necessary 
as the offence was committed in or in relation to a proceeding before him. Held that in the case of an attempt 
to fabricate false evidence the Court which must file the complaint is the Court which ultimately deals with the 
case and in which the false evidence if the attempt had succeeded, would have been given, ^tf.,the First Class 
Magistrate. 86 Bom. L. R. 221 « A. I. R, 1934 B. 185 = 35 Or. L. J. 848 = 148 L C 1011 1934 Ci». C. §63- 

XL— NOTICE TO ACCUSED. 

18. Whether aotioe to accused is necessary [P. 471, n. 78] — A person against whom a complaint of 

an offence mentioned in sub-section (1) is made, is no more entitled to an opportunity to show cause why the 
complaint should not be made than a person against whom a complaint of any other offence is made. 11 Pat. 
155 5 A. I. R. 1980 Pat. 80 116 1. a 45 1930 Cr. C. 6 = 30 Or. L. J. 554 ; A. 1. R. 1929 Pat. 92 = 10 P. L. T. 

77 ss 30 Cr. L. J. 545 ss= 115 1. C. 882 s=s 12 A. I. Cr. R. 863. The Code gives the Magistrate full discretion in the 
matter, but the discretion must be exercised judicially. A. I. R. 1983 C. 606 (2) 144 1. C. 846 =» 1933 Cr, C. 

970 » 34 Or. L. J. 838. 

XIIL— COMPLAINT OF COURT IN RESPECT OP INSTITUTING FALSE CHARGES, Eto. 

19. Before making complaint opportunity should be given to accused to prove his case [P. 474 , rz, 93 ] 
■See note 16 to s. 476. 

20. Before making complaint case must be Judicially determined [P. 475, 95]— It is improper to 
prosecute the complainant, before the complaint in respect of which he was to be prosecuted was finally dis- 
posed of under s. 203 or otherwise. A. 1. R. 1929 Pat. 92 = 10 P. L. T. 77 == 30 Cr. L. J. 543 = 115 I. C. 882 
= 12 A. 1. Cr. R. 363. 

21. Cio complaint of Court necessary when charge laid before PoUoe only [P. 476, zi, 97]— There is 
no institution of criminal proceedings when a person makes a false charge of a non-cognizable case against 
another to the police, as the police have no power to take any proceedings in non-cognizable cases without the 
order of a Magistrate. 59 C. 834. Where false information was given to the police and the matter did not go 
further than a police inquiry on the information, a complaint of Court was not necessary. A. I. R. 1930 A. 818 = 
L. R. 11 A. (Cr.) 173 = 32 Cr. L. J. 314 = 129 I. C. 369 = 1930 Cr. C. 1202 = 14 A. I. Cr. R. 434. But if the infor- 
mation to the police is followed by a complaint to the Magistrate, the complaint of such Magistrate under this 
section is necessary. 23 S. L. R« 285 = A. I. R, 1929 Sind 132 = 30 Cr. L. J, 732 = 117 1. C. 147 = 1929 Cr. C, 160. 
See notes 11 to 13, s. 476. 

22. Complaint is necessary If charge before police is judicially dealt with [P. 476, note 4, 

supra, 

XIY.-COHPLAINT OF COURT IN RESPECT OF FORGED DOCUMENTS. 

23. Party to any proceeding.— When the presence of the accused is dispensed with and he is per- 
mitted to appear by Vakil, the Vakil does not thereby become a “party'" for the purposes oi s. 195 (1) (c). 28 M. 
L. W. 769 = A. I. R. 1929 M. 115 = 2 M. Cr. C. 39 = 30 Cr, Ii. J. 469 = 115 I, C, 481 = 12 A. 1. Cr. R. 299. An 
offence which has already been committed by a person who does not become a party till about 30 years after the 
commission of the offence cannot be said to have been committed “ by a party ” within the meaning of clause 
{c). The clause applies only to cases where an offence is committed by a party as such, to a proceeding in any 
Court in respect of a document which has been produced or given in evidence in such proceeding. 53 A. 804 
(S, B.) In an application for execution of a decree the judgment-debtor filed a receipt purporting to have been 
given by the decree-holder. On the date on which the receipt was given there was no actual Civil proceeding 

9 
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between the parties, it was held that though the document was actually signed before the final execution 
proceedings were instituted, since the litigation between the parties had begun long before, it can only have 
been with reference to that litigation that the document was drawn up and tlierefore if there was forgery, the 
forgery was committed in or in relation to a proceeding in Court and by a party to a proceeding in Court. 
A* L B. 1932 Hang* 139 — 1932 Gr* C. 702 140 L C* 14 =: 33 Gr. L. J. 919* Where the accused filed a suit in 
the High Court on the strength of a forged document, and allowed the same to be dismissed for default, a 
complaint against the accused under s. 471, L P. C. filed prior to the institution of the Civil Suit does not 
require the sanction of the Court. 56 C* 1041. 

24. The sieve filing of a dooament may oonatitate a osev sithin the meaning of i* 471, 1. P* C* [P. 478, 
«. 107]— Where from an interest in or desire to assist the defence the accused filed a document for the purposes 
of the suit in advance of a trial, it amounts to using the document 49 C* L* J. 198 » A. L R* 1929 ^ 203 ss 
80 Cv. L* J. 666 = 116 I. €L 832 s=s 13 A. I. Cr. R* 73. The section is applicable not only in cases where the 
document has been given in evidence but also in cases where it has been produced, the ambit of the word 

produced being very wide. A* I* R* 1929 Pat. 60 =* 9 p, Ii, T. 800 == 80 Cr. L. J, 336 113 I. C« 712 cs* 12 

A. I.Cr. B. 236. 

25. Glaiue (e) is confined to fovgevj and dffenccA of which forgery » an element [P. 479, See 

n. iOS]— Clause (e) does not cover an offence under s. 477-A, I P. C. This clause refers to offences punishable 
under s. 463 (forgery) and that would no doubt include the various offences of which forgery Was an element. 
But s. 477-A, 1. P. C. does not contain any reference to forgery. A. I. R« 1982 Sind 53 « 1982 Cr. C. 194 
23 & L. R. 33 Gr. L. J. 328 136 I. 0.766. 

Complaint of Court not necessary in respect of a dooament produced In Court in a prosecu- 
tion founded upon it— Where the accused was originally committed to the Sessions under s. 218, 1. P. C. 
and the Sessions Judge framed a fresh charge of forgery against the accused, it cannot be contended that 
the complaint of the Magistrate before w hom the document was produced, is necessary for framing a charge 
of forgery. The document was produced in Court not in connection with any other case but in a prosecution 
founded upon it for the purpose of convicting the accused for an offence in relation to it and no question 
of giving sanction by the committing Magistrate could arise when he himself was considering the question 
of what charge should be framed on that document. 56 B» 488. 

27. Criminal Court not bound by finding of Civil Court making complaint— A Criminal Court 
is not precluded from coming to a finding different from that of a Civil Court making the complaint as 
regards the genuine nature of the document, especially when the finding of the Civil Court is one against 
which the person affected by it could not appeal because he was successful in the suit on other grounds. A. L R. 

1988 a 481 = 1431. 0.15 = 34 Cv. L.J. 826 = 1983 Cr. C. 794. 


SECTION 196. 

Amendment.— After the word, figures and letter ‘‘section 294- A” the words, figures 
and letter “ or section 295-A’^ shall be inserted — Act XXV of 1927. 


SECTION 196-A. 

Notes.— 1. Object and Scope of the Section [P. 483, n, 3]— Where the charge is of aiminai con- 
spiracy to commit a cogni2;able offence punishable with death, transportation or rigorous imprisonment for 
a term of two years or more, no consent of the Local Government, etc., is necessary. A. I. R. 1934 A. 61 =« 
1984 A. L« J. 8S2 = 1934 Cr. C. 130 = 151 1, C. 442 = 85 Cr. L. J. 1349. Where the charge specified the object 
of the criminal conspiracy as being to commit criminal breach of trust (a cognizable offence) the mere fact 
that the charge also indicated the subsidiary object of concealing the offence and preventing its detection 
from which additional charges under ss. 467 and 477, 1. P. C. were framed, does not warrant the contention that 
as the offenc^ of forgery and destruction of records under ss. 467 and 477,1. P.C. are non-cognizable 
offences, sanction was necessary under s. 196-A., Cr, P. C. 57 M. 545. 

2. Ma^tvate eamiot dmect Public Prosecutor to obtain sanction.— The law does not require 
the Magistrate to direct the Public Prosecutor to get sanction from the Government so as to validate any 
proceedings, pending before him. If the sanction is wanting he has no jurisdiction to entertain the complaint 
and he may dismiss the complaint or if moved by the Public Pro.*;ecutor grant him time to obtain the 
necessary sanction. A. I. R* 1934 Bind 4 « 33 Cr. L. J, 842 «= 148 I. C. 687 « 1984 Cr. C* 89. 



SS. 196-A-197] JURISDICTION OF COURTS IN INQUIRIES AND TRIALS. 67 

3. Magistrate giving consent under oL (2) not disqualified from trying ease.— The order consenting to 

the initiation of proceedings under cl. (2), s. 196-A stands on a very different footing from a complaint 
made under s. 195. A public servant who or a Court which makes a complaint under s. 195 can on no 
account be allowed to take part in holding the trial. But the consent under cl. (2), s. 196-A has to be 
obtained only to ensure that an accused person is not unnecessarily harassed. To determine whether 
consent should be given, the Magistrate has to see not whether the allegations against the accused are true 
but whether, if true, they would make out a case of such a nature as would require a trial in the interests 
of public justice. A. 1. R. 1934 C. 391 ^ 38 C. W. N. 581 ==: 1934 Cr. C. 382 =: 35 Cv. L. J. 714 148 L a 558. 

4. PmldenLcy Mafglateate must also be empowered to consent*— The words empowered in this 
behalf by the Local Government’' govern not only “District Magistrate” but also “Chief Presidency’ 
Magistrate.” It is much more likely that the Legislature intended to class Chief Presidency Magistrates with 
District Magistrates, rather than put the Chief Presidency Magistrate in a class with the Local Government 
and differentiate him from a District Magistrate. The Chief Presidency Magistrate has therefore no 
power to give the requisite consent without being empowered to do so by the Local Government 58 B* 480. 

5. Effect of ftbaence of conient [P. 484, «. 5]— The intention of the Legislature is that prosecutions 
under s. 12Q-B, 1. P. C. should not, be started indiscriminately. It would be violating the spirit underlying 
s. 196-A if a person were allowed to be convicted of an offence under s. 120-B, I. P. C. even though his 
prosecution under that section is neither sanctioned by the District Magistrate nor was within the con- 
templation of the officer making a complaint under s. 476. 13 Pat. 729. When the accused was tried 
on several charges, some of which required sanction and some did not, the whole trial was vitiated when 
no sanction was obtained for those offences which required sanction. 57 C. 99. Where the accused were 
prosecuted under ss. 467 and 471 read with s. 120-B, 1. P. C. and the trial proceeded to the stage of taking 
the opinion of the assessors, when it was brought to the notice of the Court that the necessary sanction 
bad not been obtained, -the trial could not be proceeded with as the whole proceedings were void ad inUio, 
Neither he nor any other Court had any power on those proceedings to record a judgment of either 
acquittal or conviction. A new inquiry has to be started under Ch. XV III on a fresh complaint with the 
requisite sanction. 12 Pat* 353. But when no objection is. taken on the ground of want of consent in 
writing under this section at any stage of the inquiry or trial, the verdict of the jury and the conviction based 
thereon cannot be held to be illegal merely because the previous consent of the Local Government had 
not been taken before the prosecution is started. A. 1. R. 1932 C. 786 « 140 I. C. 723 = 84 Cr. L. J. 56 

1932 Cr* C. 829. The fact that the sanction of the Local Government was obtained in the course of 
the trial, does not vitiate the proceedings if the accused had not been prejudiced thereby. A. I. R. 1936 C. 316, 


SECTION 197. 

I._JUDGE AND PUBLIC SERVANTS. 

Notes.— 1. Sanction not necessary where public servant is removable from office without sanction of 
lovernment [jP, 486, n, 5] — President of Local Board * — The President of a Union Board under the Madras 
,.ocal Boards Act is not a public servant “ who is not removable save by or with the sanction of a Local 
government or some higher, authority, ” but is removable by the President of the District Board. But a 
^resident of a Union Board accepting or rejecting a nomination paper after scrutiny under the rules for the 
:onduct of Elections, is giving a definitive judicial decision and is therefore a Judge who is protected by this 
section. A, L R. 1929 M. 175 = 2 M. Cv. C. 143 = 30 Cr. L. J. 365=114 I. C.817. The President of a Taluk 
Board under the Bombay Local Boards Act is a public servant not removable from office except by the Local 
Government. A. L R. 1933 Bind ISl = 27 S, L, R. 3 = 34 Cr. L. J. 191 = 141 L C. 583 = 1933 Cr, C. 525. 

Municipal Councillors, Bojnbay.SinQ^ the amendment of the Bombay District Municipalities Act by 
Bombay Act III of 19]^ Municipal Councillors are removable without the sanction of the Governor, in Council. 
They are removable, by the Commissioner. A, L R« 1932 Bind 177 == 1932 Cr. C. 792. 

Members of Village Panchayai The members of a Village Panchayat Court are Judges within 

the meaning of this section. The protection of the section is not confined merely to acts strictly within the 
authority of the judge or public servant but extends to all official acts purporting to be done under colour of 
that authority. A. I. R. 1931 H. 492 = (1936) M. W. H. 1109 = 4 M. Cr. C. 30 = 1931 Cr. C. 856 = 133 L C. 3 
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32 Cx*. Ii. J, 969. A Village Court executing a decree by way of distraint under s. 48, Madras Village Courts Act, 
is a Court and the Village Munsilf distraining is acting as a Judge of that Court. 56 M. L. J. 600 = (1929) M. W. 
N. 67 = 29 M. L. W. 579 = A, I- B. 1929 M. 236 = 2 M. Ci*. C. 59 = 30 Cr. L. J. 402 = 113 1. C. 53 =r 12 A. I. 
Cp.jR.370. 

Village KarJtam,—:\ Village Karnam alleged to have committed an offence while acting as Village 
Magistrate, can claim the benefit of this section. (1932) M« W. R. 1075 = A. I. R. 1933 M. 270 = 5 M. Cr, C, 881 
= 1933 Cp.C. 373=^143 L C. 102 == 34 Cp. L. J. 526. 

Administfative officer of School Board under Bom, Act IV of 1923.— The administrative officer of a 
School Board appointed under s. 9 ( 1) Bombay Primary Education Act, can be removed from office without the 
previous sanction of the Government on the vote of a two-thirds majority of its members. Hence no sanction 
is necessary for his prosecution. A. 1. R. 1931 B. 51?? = 33 Bom. L, R. 1177 1931 Cp* C. 959 =* 134 I. C. 1240 = 

33CP.L. J. 78. 

Employees of Local Boards,— A clerk under a District Board constituted under the U. P. District 
Boards Act, is not a Government servant and s. 197 does not apply to him, A. 1. R. 1934 A. 173 = 1983 A. L. 
J. 1628 = 1934 A. Ii. R. 373 35 Cr. L. J. 617 « 148 I. C. 218 - 1934 Cr. C. 229. 

Sub-Inspectors of Excise^ Burma — Sub-Inspectors of Excise in Burma are public servants not re- 
movable from office save by or with the sanction of the Local Government. Though the power of appoint- 
ment has been delegated to the Commissioners of Divisions, yet the appointment must be deemed to be made 
by the Local Government and the protection afforded by this section applies to such persons. 12 Rang. 580 ; 
A. I. R. 1935 Rang. 165. 

Receiver appointed by Court,— A Receiver appointed by Court is not a public servant covered by this 
section. No sanction is therefore necessary for prosecuting him in respect of offences connected with the 
management of the estate of which he is the Receiver. 86 Bom. L. R, 649 s=s A. 1. R. 1934 B. 806 =: 85 Cp. L. J. 
1403 =»=> 151 1. G. 707 1934 Cp. C. 1088. 

2. Statns of aooased at the time of the commission of offence Is material.— It is the status of the 
accused at the time of the commission of the alleged offence and not his status at the time of the complaint or 
of the order issuing process which is material for the purposes of this section, i. I. R. 1982 Bind 177 = 1932 
Cp. a 792. 

3. Effect of delegation bj Government of the power of removal [P. 486, n, 6]— This section does not 

apply to public servants the power to remove whom has been delegated by the Local Government, to some 
lower authority. Where a Police Constable and a Sub-Inspector of Police were prosecuted for offences alleged 
to have been committed by them while acting or purporting to act in the discharge of their official duty, no 
sanction was required under this section as they were removable from their office by a lower authority than the 
Local Government. (1935) H. W. N. 457 =:= 41 H. L. W. 558 ^ 68 M. h. J. 608 A. I. R. 1935 M. 442 1985 M. 

Cp. C« 157 where the contrary view in (1916) 1 M« W. N. 884 and (1934) H. ff. N. 370 was not approved. See 12 
Rang. 530 where it was held that though the power of appointment of Sub-Inspectors of Excise had been 
delegated to the Commissioners of Divisions, yet the appointment must be deemed to be made by the Local 
Government and such persons were protected by this section. 

II.-OFFENCES FOR WHICH SANCTION IS REQUIRED. 

4. Acting OP pnppopting to act in the discharge of official duty. — After the amendment in 1923 the 
words “ is accused as such judge or public servant of any offence " have been replaced by the words “ is accus- 
ed of any offence alleged to have been committed by him while acting or purporting to act in discharge of his 
official duty.’* The obvious effect of this amendment is that the scope of the protection has been widened and 
some of the earlier decisions Eu:e no longer good law. The nice question whether the judge or public servant was 
accused as such will no longer arise. The only question will be— was he accused of committing an offence while 
acting or purporting to act in the discharge of his official duty. In order to attract s. 197 the offence must be so 
connected with the official act as to form part of the same transaction and be inseparable from it 14 Pat. 298. All 
that is necessary to be found under the present section is that the public servant has committed the aetata time 
when he was performing an official duty. A. I. R. 1985 Rag. 52 = 18 R. L. J, 28 = 1985 Cp. a 270 ; 52 M. 84?. The 
words “ official duty ” is not to be interpreted in a narrow sense as referring only to duty properly attaching to the 
Qflice ixom which only the Local Government or some higher authority can remove the officer or by sanction 



s. 197] 


JURISDICTION OF COURTS IN INQUIRIES AND TRIALS. 


69 


permit his removal. There are occasions when public servants are called upon to perform and do properly 
and legally perform duties which do not fall strictly and literally within the tasks appertaining to the particular 
appointment or office which they may at the moment be holding, 62 C. 275. Where the allegation was that 
the Village Magistrate sent his talayari to fetch the complainant in connection with a case before him in which 
she had not appeared and sentenced her to imprisonment in the chavadi for disobeying the summons and 
accordingly confined her in his chavadi, on a complaint against the Magistrate tor wrongful confinement, it was 
held that he was acting in the discharge of his duty as a Magistrate. 52 M* 602, In a later decision Wallace^ J, 
distinguished this ruling as not intending to lay down that for any act whatsoever amounting to an ofience 
done by the Village Munsiff during the time he was discharging or purporting to discharge his official duty, 
whether it had any connection with his official duty or not, sanction would be required for his prosecution. 
The phrase “ while acting or purporting to act in the discharge of his official duty means doing or purporting 
to do the sort of act which the law or rules framed under the law allow him to do by virtue of his office. It 
must be an act which has some connection other than accidental or temporary with what he isidoing or purporting 
to do in the exercise of his official duty, i.e.^ be the sort of act which he is empowered to do by virtue of his 
office. Where therefore a Village Munsiff suspecting certain persons of murder, confined them in the village 
chavadi and tortured them to extract a confession, it was held that sanction was necessary for prosecution 
under ss. 343 and 348, L P. C. but not for an offence under s. 330, 1. P. C. A. I. R. 1982 M. 214 s=s 35 M* L. W* 61 
(1932) M* W. N. 65 = 82 M, U J. 223 =1932 Cr, C, 156 = 5 M. Gp. C. 34 = 138 I. C. 133 = 33 Cr, L. J. 557 = 
18 A. 1. Cp. R. 271. 

5. Acts held to be done In dischapge of official dnty.— Sanction under this section is required for the 
prosecution of a Village Munsiff or a Village Magistrate for fabricating a record in a proceeding before him. 
52 M« 847 5 52 M. 602, For the prosecution of a member of the District Board who had been duly appointed to 
conduct the sale of impounded cattle and who had closed the sale in the name of his own servant for his own 
benefit, sanction is required. A. 1, R, 1925 Omdh 565 = 26 Cp» L» J. 1157 = 28 0. C. 155 =88 1. G. 517. 
Sanction is required for ffie prosecution for defamation of a Subordinate Judge for making certain observations 
alleged by the complainant to be defamatory, in his order rejecting an application presented to him in the 
course of his duties. A. I. R. 1931 Oadh 892 = 1931 Cp. C. 824 = 32 Cp. Ii. J. 991 = 132 I. C. 783. Where the 
Magistrate was alleged to have used insulting language towards the complainant while the complainant was 
being examined as a witness in a case, sanction was necessary for instituting proceedings against the Magistrate. 
The test is whether the officer at the particular moment was actually engaged in or purporting to be engaged 
in the discharge of his official duty. A. I. R. 1934 A. 978 = 4 A. W. R. 666 = 1934 A. L. B. 1152 = 153 I. C. 403 
=5 1934 Cp. C. 1302. Where the accused, the President and Health Officer of a Municipal Committee were 
alleged to have entered the house of the Vice-President under the pretext of inspecting a new waterpipe 
connection and while leaving the house stated to others that the complainant (Vice-President) had not paid for 
the connection, had stolen Municipal property and was stealthily using Municipal labour, it was held that s. 197 
applied to the accused as the entry and the statement were so blended together that they formed part of the 
res. gestae, and could not be separated. A» 1. R. 1935 Nag. 52 = 18 N. L. J. 28 = 1935 Cp. G. 270. Sanction was 
held to be necessary for prosecution for defamation against an Executive Engineer who used defamatory 
words against the complainant when an application was made to him for a more liberal supply of water 
for complainant’s fields. A. 1. R. 1933 Sind 165 = 27 S. L. R. 36 = 34 Cv. L. J. 319 = 144 L a 477 = 
1933 Cp. C. 529, Where a Sub-Magistrate went with the Receiver appointed by Court and took with him 
a small police force for preventing a breach of the peace which was apprehended, what he did or is said to have 
done after reaching the place was done in his official capacity as a Magistrate and in the performance of what 
he considered his duty as such Magistrate, Even if he exceeded his powers and thereby committed any 
offence he is entitled to the protection afforded by this section. A, I. R, 1935 IS. 319 =41 M. L. W. 668 = 68 
M. L. J. 526 = 1933 Cp. C. 382 ^ (1935) H. W. N. 590. 

6. Acti held not to be done in discharge of official duty.— Where a Chairman of a Municipal Board 
threatened a voter with certain injury if he did not vote for a candidate as desired by the Chairman, the 
protection of s. 197 could not be invoked. 50 H. 754 ; 52 M. 695. Where a member of a Municipal Board 
exercised undue influence on a Sub-overseer of the Board to make him buy bricks from the said member, he 
would not be protected under this section. 8 Lah. 647. Where a meeting of the District Board was convened 
for electing a Chairman, and just before the proceedings commenced, certain members presented a written 
application to the presiding officer containing damaging imputations against one of the candidates and then 
walked out of the meeting, it was held that the act of the said members was not done either while acting or 
while purporting to act in the discharge of their official duty, 8 Luck. 156, Where the complaint was that 
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the police and thepatilsof a village compelled the petitioner against his will to subscribe to the Taluka 
Agricultural Association by means of force, abuse and intimidation, it was held that the sanction of Govern- 
ment was not necessary for prosecution under ss. 323, 504 and 506, 1. P. C. A- 1. R. 1931 B. 192 =s 32 Bern. 
L. B. 1493 130 1. C. 380 = 1931 Cv. C. 225 = 32 Cp. Ii. J. 575 = 16 Ju L Cp. R. 234. A member of a Municipal 

Committee who in his private capacity takes a contract with the Municipal Committee cannot be said to 
have done so while acting or purporting to act in the discharge of his official duty. A. I. R. 1932 Nag. 133^ 
1932 Cp. C. 669 = 28 N. L. R. 156 34 Cp. L. J. 70 = 140 I. C. 711 following SI A. 377. Where the 

complainant a member of a Village Panchayat having drawn up the proceedings of the election of the 
Chairman, handed it to the accused, the Village Headman, also a member of the Panchayat, for being 
forwarded to the Revenue Divisional Officer, and the accused instead of forwarding it, suppressed it and 
fabricated and forwarded a false document, the accused was not performing any official duty cast on the 
members of the Panchayat Court, but as Revenue subordinates of the Revenue Divisional Officer and no 
sanction under s. 197 was necessary. A. I. R. 1981 M. 492 = (1980) M. W* N» 1109 = 4 H. Cp. C. 30 = 1931 Cp. 
<L 556 = 133 1. C. 3 32 Cp. L. J. 969. Where the accused, a Sub-divisional Officer of the Public Works 

Department went to supervise the road work done by the complainant and after inspection assaulted 
the complainant on finding that one of the banks had collapsed in spite of its having been repaired, it 
was held that the accused was not acting in the discharge of official duty at the time of the assault and 
he could not therefore claim the protection of s. 197. A. I. R. 1935 C. 176 = 39 C. W. N. 288. Where 
an organiser of Co-operative Societies was appointed liquidator of a certain Society by the Registrar 
and he misappropriated certain amounts as such liquidator, no sanction was necessary for his prosecution 
as his appointment as organiser was independent of his post as liquidator. A. L R. 1930 B. 487 = .32 Bom. 
L. E. 1134 = 129 L C. 344. Where the accused sent a false report to the police that his house was burgled 
and the land revenue collections made by him were stolen, he must be deemed to. have made his report 
either as a private person or as a v illage Headman (under s. ‘45) but not in his capacity of Village 
Magistrate, or Village Munsifi and no sanction under s. 197 was , therefore necessary, (1933) M. .W. N. 876,, See, 
also (1935). M, W. N. 5S6. 

IIL-SIlNGT10N1NQ authority and form of sanction. 

7. Sanction need not he addressed to any particular officer.— There is no provision in the sect ion for 
a sanction to be addressed to any particular officer. A sanction is an order directing the prosecution of a 
certain person and in the ordinary way that order is conveyed to the authorities who are responsible for 
initiating prosecutions in the locality in question. 55 A. 798. 

IY.^ABSENCfi OF SANCTION. 

8. — Sanction necessary even for taking cognizance.— This section peremptorily enjoins that no Court 

can even take cognizance of any alleged offence said to have been committed by a public servant or judge 
without the previous sanction of the Local Government. Therefore a District Magistrate has no power to 
direct the complaint to the Sub-divisional Magistrate for inquiry under s. 2Q2 unless he had authority to ta.ke 
cognizance of the offence. A L R. 1931 Ondh 392 =» 8 0. W. N. 157 132 L C. 783 == 32 Cr. L. J. 991 £=1931 

Cr. C..824. When the question of want of sanction is raised, the Magistrate cannot proceed with the case 
without deciding that question first (1933) M. W. N. 1^.. 


SEgxiorq i98. 

Notes.—!. Taking cognizance of an offence mentioned in the section withont a prqper complaint Is 

illegal IP, 491, n. 2]— Where the accused was convicted under s. 500, 1. P. C. on a complaint by the agent on 
behalf of his principal who was a woman, but no leave of Court was obtained under the proviso, the convic- 
tion was illegal. S. 198 is mandatory’ and the fact that no objection with regard to jurisdiction was taken in 
the trial Court cannot confer jurisdiction on the Magistrate who tried the accused. A. I, R. 1935 Otulh 6 =s 
11 0. W. N. 1389 = 1934 0. L. B. 878 = 35 Ci>. h. J. 116 = 152L C. 478 =1935 Cl*. C. 11. 

2. Who is a parson aggrieved of defamation depends upon circumstances [P. 492, n, 5]— The 
question whether a person who files a complaint of defamation is or is not aggrieved by the defamation 
most be decided- having r^ard to the circumstances of each case. The intention of the Legislature is 
that only such person as has directly or indirectly -sufiered in his own reputation by the defamation complained 
of, can set the machinery of the Law Courts in motion. A person cannot file a complaint for drfaming 
the sjiiritual head of his community, for the complainant is not a person directly aggrieved. A I. R, 1984 Bind 
1S8>!»163 L a 443^1934 Cr. C. 1393^ A 1. Br 1935 Skid 98, 
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3. Hulim pclett net a pevion aggrieved inveipeetofmarriagei among hie people.— The hereditary 

Katheef Levvai (priest) of the Muslims of a particular place, is not a person aggrieved, competent to file 
a complaint under s. 496, I. P. C. onthe ground that it was his duty as Levvai to prevent a marriage 
prohibited by Mahomedan Law and also because he had been deprived of his fees by the marriage being 
celebrated in another village. The interest of the Lewai in his community in the matter of marriages 
among his people is not such as would entitle him to come forward and say that he is aggrieved. The loss of 
fees is also insufficient and too remote to make him aggrieved. A. L R, 4931 M. 247 (4930)%* W. K. 894 == 

3 M. Gv. G. 348 =« 1931 Gv. C. 387 134 L G. 37 » 32 Cr. L. J. 1116. 

4. Abeiment^complaint under this section necessary.— Where certain persons were charged under 

s. 114, I. P. C. for abetting an offence under- s. 496, 1. P. C and being present when theoSence was committed, 
it was held that a complaint under s. 198, Cr. P. C. was necessary. A. I. R. 1981 M, 24? » (1980) M. W. N. 694 » 
3 H. Cr* G. 648 ^ 1931 Gr. €. 687 134 I. C. 57 » 32 Gr. L. J. 1116. 


SECTION 199. 

Notes.— 1. Conviction under ea. 497-498, I. P. G. withont a epeeffic oompiaint as required bj this 
lection- li ill^ai [P. 494, n, 3]— Where the husband was not the complainant and no proper reason existed 
for. his not having complained, the conviction of the accused under s. 498, 1. P. C. is illegal. A. I. R. 1933 
G;144 (1)»84 Gr. L. J. 2g0»142 1. G. 150»1933 Cr. a20&»19 A.LGr. R. 427; A. 1. R. 1934 Lah. 36 
»=85 GrrL. J. 1032 » 149 I. 0. 1106 » 1934 Cr. a 188;- A. L R. 1934 Lah. 122 1934 Gr. a 239=^133 I. C. 721. 

An Appellate Court has no power to alter a conviction, under s. 876, 1. P. C. to one under s.- 497, 1. P; C. 
when there was no complaiht as required by this section. A, I R. 1933 Oadh I63«sl0 0. W.K. 

34 Or* h; J. 496 ^ 143 1. C. 73 1933 Cr. C. 318 » 19 A. L Or. R. 136. 

Is'i^ necessary tkai specific secHons should be mentioned in the complaint or u it sufficient if the com- 
plaifti mentions all the facts 9 [P 494, «. 3 (1)]— If a petition contains an allegi^tion of facts which, if proved by 
evidence, would constitute an offence under s. 498, I. P. C., the fact that there are other allegations in the 
petition which by themselves or in conjunction with those relating to an offence under s. 498 constitute a more 
serious offence such as one under s, 866 will not make the complaint any the less a complaint under s. 498. 
The test to be applied is whether if the other allegations like the use of fraud, misappropriation of ornaments 
and of the woman’s age, be eliminated the remaining, part of the complaint fulfils the requirements of a 
‘‘ complaint ” under s. 498, 1. P. C. A. L R. 1934 A. 472 = 133 1. C. 697 = 1934 Cr. C. 655. Similarly, if a complaint 
described in its heading as one under ss. 366 and 368, 1. P. C. fulfils all the requirements of a complaint under 
s. 497 and clearly makes an accusation of an offence under that section, then if the adultery complained of is 
proved a conviction under that section will not be illegal on the ground that there has been no complaint as 
required by this section. A. 1. R. 1934 Lah. 945 ss 36 P, L. R. 209 s=: 1934 Cr. C* 1833. 

Husband appearing as prosecution witness is not a compliance with the section {P. 494, n. 3 (ii)]— 
Where the accused was prosecuted under s. 366-A, 1. P. C, they could not be convicted under s. 498, 1. P.C. 
when no complaint of that offence was made by the husband. The mere fact that the husband had come 
forward to give evidence in the prosecution under s. 366-A, I. P. C. does not cure the defect- in procedure. 

55 A. 871. 

Adding of a fresh charge under s. 498 a/ the Sessions trial unwarranted [iVl 3 (vi) atp. 495]— Section 
199 requires that there should be a complaint by the husband followed by the ordinary^ procedure of inquiry 
before a Committing Magistrate. Otherwise a charge under this section should not be inquired into or be 
heard by the Sessions Court S. 226 does not provide the Sessions Judge with power to add a charge under 
s. 497 or 498. When the offence originally charged is adulterj^ under s. 366, the only new charges or 
additions or alterations which may be made are those which can be said to be supported by the evidence 
which is relevant to the charge already made. Evidence which is relevant to the charge of adultery under 
s. 497, 1. P. C. is totally different to the evidence which is relevant to the charge of abduction under s, 366. The 
defence to the two charges may be altogether different. 33 C. L. J. 346 = 1931 Cr. C. 676 = 32 Cr. L. J. 1135 
134 I. a 314= A. L R. 1931 G. 524 ; A. I. R. 1933 G. 880 = 38 C. W. M. 113 = 34 Cr. L. J. 1092 = 145 I. C. 874 = 
1933 Cr. a 1580. 

2. Person having care of the woman can only complain with the leave of the Comrt.— If no leave is 
obtained there is no proper complaint and without such a complaint the Court has no jurisdiction. It is not 
a mere irregularity which can be cured by s. 587. A. I* R. 1983 C. 880 « 145 L C» 874 «= 1983 Cr. G. 1530 =» 34 
Cr. L. J. 1092 =r38 C. W. N. 118. 
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CHAPTER XVI. 

Of Complaints to Magistrates. 


[Chap. XVI, 


SECTION 200. 

Amendmeiit. — In proviso (d) after the words ^‘thinks fit, and” the words “where 
the complaint is made in writing ” shall be inserted — Act II of 1926. 

Notes.— 1. does not contemplat jolat complaint.— A joint complaint is not contemplated 

by the Criminal Procedure Code. The duties of a Magistrate under s. 200 make this clear, because he must 
at once examine the complainant upon oath and it is obvious that it physically impossible to examine 
two or more complainants on the same complaint 36 G. W. N. 782 =: 1931 Cr. a 846 = 184 I. C. 1189 =» 
33 Gr. L. J. 83 == A. !• 1981 G- 846. 

2. Complfthi®'*!* mast be examined at oncd [P. 499, n, 10] — Where the Magistrate did not examine 
the complainant completely on the first date, but on a later date examined him once again, the negligence 
of the Magistrate in not examining the complainant fully on the first day does not amount to an irregularity 
vitiating the trial A. I. R. 1938 C. 552 = 37 C, W. N. 319 84 Or. L. J. 1068 =« 145 I. C. 700 = 1988 Cr. C. 
912 as 20 A 1. On. B* 883. Failure to examine the complainant on the back of the complaint under s. 200 
is a merely irregularity cured under s. 537 where the accused was in no way prejudiced, he having been 
examined under s. 244. 68 A. 33. Where the Magistrate took cognizance of an offence under s. 600, I. P. C. 
without there being a complaint and without the complainant being examined on oath and the defect was 
pointed out at the earliest opportunity, but was brushed aside, held that it was a suflficiently grave irregularity 
to vitiate the proceedings. A. I. R. 1930 M, 705 == (1930) M. W. N. 418 = 8 M. Cr. C. 243 = 31 Cr. L. J. 895 = 
125 I. C. 687 = 1980 Cr. C. 652 = 14 A. L Cr. R. 511. 


SECTION 201. 

Note.— A Magistrate need not return the complaint for the reason that though he was entitled to take 
cognizance of som<i of the charges named in the complaint he was not entitled to take cognizance of a charge 
not named in the complaint but which could possibly be made out from the allegations in the complaint. 

1980 A. Ii. J. 1422 = A I. R. 1931 A. 10 = L. R. 11 A (Cr.) 187 == 32 Cr. L. J. 360 = 129 I. C. 257 == 1931 Cr. C. 10 
== 15 A L Cr. R. 25 


SECTION 202. 

Amendment.— For the proviso to sub-section (l)the following proviso shall be substituted, 
namely : — 

‘‘ Provided that, save where the complaint has been made by a Court, no such direction 
shall be made unless the complainant has been examined on oath under the provisions of section 
200” — Act II of 1926. 

Note®.— 1* Section applies only if Magistrate takes cognizance on complaint [P. 502 , h. ^]—No power 
to ref er for inquiry application under s. 552. S. 552 does not deal with a complaint of au “ offence ” and a 
District Magistrate has no power to order a preliminary inquiry by a Subordinate Magistrate ii: cases under 
that section, A. I. B. 1933 Hag. 374 ^ 16 N. L. J. 310 = 1933 Cr, C, 1573. 

2. Magistrate mnat inYestigate the complaint-— Where a complaint was made to a police-officer of 
offences under sections 342 and 363, 1. P. C. and on a notice issued by the Magistrate the police-officer admitted 
the facts but claimed protection under sections 76 and 79, 1. P. C. it was not proper for the Magistrate to dismiss 
the complaint forthwith. It was incumbent on the Magistrate to investigate the complaint and to find out by 
legal evidence whether the claim for protection under sections 76 and 79, 1. P. C. was made out. 55 B. 770. Ii 
is not open to a Magistrate to take into consideration the result of an inquest conducted by another Magistral 
and treat that inquest report as a report made after an inquiry which is contemplated by this section. A. I. R 
1032 C. 121 = 33 C. W. N. 1032 = 33 Cr. L. J. 218 « 135 I. C. 878 =: 1932 Cr, C. 106 =ss 17 A I. Cr. R, 388 
The person making a complaint need not himself have personal knowledge of the facts constituting the com 
plaint. In such a case before issuing process the Magistrate must satisfy himself on proper materials that j 
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case for the issue of process has been made out. A. I, R* 1934 Rang. 167 = SB Cr. L« J* 75 •== 152 L C« 359 ^ 
1939 Cl*# C* 789# The nature and extent of investigation necessary for the issue of process is entirely in the 
discretion of the Magistrate. A# I# R« 1830 Pat. 30 = 10 P. L. T. 618 30 Cr# L. J# 559 = 116 I. €• 96 1930 Cv# 

C* 6 12 A. I, Cr. R# 927. When there are competing complaints it is manifestly within his discretion on a 

consideration ot the circumstances of the case, to determine in which he should issue process first, ibid. 

3. Complainant has no night to require the complaint to be referred to police. — The complainant 
has no rights and privileges under this section to require the Court to refer the case to the police. 89 B. 171. 

9. Magistrate must record hia reasons for postponing issue of process [i®. 503, «. 8 ]— The omission 
to record reasons would amount merely to an irregularity, if the procedure adopted by the Magistrate was legal 
and proper under the circumstances of the case. 65 B. 770 ; A. 1. R« 1931 Sind 113 5 = 132 L C« 979 » 1931 Or. 
G. 781 82 Gr. L. J. 926 == 17 A. I. Cr. R. 35. 

5. Magistrate directing inquiry does not deprive himself of Jurisdiction.— A Magistrate making an 

order under this section for preliminary inquiry does not deprive himself of jurisdiction ; he merely postpones 
the issue of process until the report is received but continues to have jurisdiction. He has therefore power 
under s. 344 to stay the criminal proceedings which were in fact, still pending before him. A. I. R. 1939 Sind 
193 » 36 Cr. L. J. 99 152 1. C. 382 = 1939 Gr. G. 1150. 

6. Magistrate may call upon a Subordinate Magistrate to make inquiry.— A Presidency Magistrate is 
subordinate to the Chief Presidency Magistrate and to the Additional Chief Presidency Magistrate having the 
powers of the Chief Presidency Magistrate under s. 18 (4). 61 C. 967. 

7. Indiscriminate nse of Police agency for investigating complaints not desirable [P. 506, n. 14] — It is 
not desirable that a Magistrate should refer a complainant to the police or that he should act on the police 
report without affording the complainant an opportunity of adducing his evidence if he so wishes. The 
adoption of a different course would foster abuses and defeat the purpose of law. This is more especially the 
case where the complaint is not only against an ordinary individual but where it is said that he is acting in 
collusion with a police-officer. A. I. R. 1933 Sind 339 = 27 S. L. R. 387 = 35 Cr. L. J. 29 = 196 I. C. 263 = 1933 
Gr. C. 1136 ; A. I. R. 1933 Sind 395 » 196 I. G. 929 » 1933 Cr. G. 1935. 

8 . Magistrate directed to make inquiry cannot issue process.— A Subordinate Magistrate who is 
directed to make an inquiry under this section has only to send a report to the superior Magistrate and it is 
for the latter to deal with the matter in accordance with law. The Subordinate Magistrate cannot himself 
issue summonses to the accused. 61 C. 967. 

9. Should the accused be allowed to appear during preliminary Inquiry ? [P. 507, n. 19]— The High 

Courts have repeatedly condemned the practice of allowing the persons complained against, appearing at the 
preliminary inquiry, but they do not say it is illegal. It is obvious that there must be cases where some prelimi- 
nary inquiry is desirable. What is condemned is the rehearsal of a subsequent trial and consequent harassment 
of parties and waste of public time. A. 1. R. 1931 Pat. 302 12 P. L. T.’710 — 1931 Cr. C. 723 = 133 I. C. 172 = 

82 Cr. L. J. 1028. It is contrary to the scheme of the Code to permit the opposite party to appear and argue 
that process should not issue. The materials on which the Magistrate is to act are expressly limited by s. 203 
to the-statement on oath (if any) of the complainant and the result of any investigation or inquiry under s. 202* 
A. I. R. 1932 G. 697 = 138 I. C. 639 «= 86 C. W. H. 679 = 1932 Cr. C. §52 = 38 Cr. Ii. J. 636 ; A. I. R. 1989 Rang. 
167 = 36 Cr. L. J. 75 =: 152 L C. 394 = 1934 Cr. C. 789; 8 Rang. 1. But in a case where the complainant has 
asked for and obtained an order for the seizure of the opposite party’s books and also an order restraining him 
frona Operating on his banking account, the parties can appear immediately and ask that the order be vacated 
36. C. W. N. 679 = A. I. R. 1932 C. 697 = 33 Cr. L. J. 636 = 138 I. C. 639 = 1932 Or. C. 652, It is not illegal for 
a Magistrate to whom a complaint is referred, to examine or question the person complained against 
But this does not mean that the Magistrate could examine the accused, permit him to be represent^ by 
lawyers, hear their arguments and then make up his mind which of two rival stories he will accept. 60 C. 1051. 
If a Magistrate having the duty of making an inquiry under s. 202 can make his inquiry more complete and can 
inform himself of the facts more fully by having the accused before him in Court, there is no reason why the 
accused should not be allowed to be present in Court or be called to the inquiry in Court, The Magistrate is 
not acting illegally in hearing the arguments on hehalf of the accused and allowing the accused to put in his 
written statement A. I. R. 1939 Omdh 872 == 11 0. W, N. 822 « 1939 0. L. R. 673 =« 85 Cr. L. J. 1239 151 1. C. 

108. = 1989 Cr. C. 1158. But where the Magistrate after examining the complainant under s. 200, instead of issuing 
process against the accused or proceeding under s. 202 directing a Subordinate Msigistrate or the police to 

10 
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make an wqTiiry into the allegations, directed that the police should produce the accused before him for the 
purpose of having an oral inquiry made as to the truth of the complaint, the procedure was held to be quite 
irregukr.and illegal. _ A. 1. R. 1934 Qudh 88 = 11 0. W. N. 34 «= 1934 0. L. R. 114 = 147 1. C. 387 = 1934 Cv. 0. 258 
35 Cr* J. 41S. It would be highly irregular for a Magistrate to issue notice to an accused person to show cause 
against the issue of process in an inquiry under this section. It is however open to a Magistrate if he deems it 
desirable to give an opportunity to the accused to appear and state what he has to say about the accusation 
and the Magisttate may even accept any documentary evidence the accused cares to produce. A* I. R, 1934 
Bind 143 ^ 36 Cr, L. J. 94 = 152 I. C. 382 == 1934 Gr. C. 1150. 

10. Police report part of the record [P. 508, n. 21]— The report of the police under s. 202 is part of the 

record and there is no reason for refusing a copy. A. I. R. 1931 M. 429 = (1931) M. W. N. 825 =» 33 M. L. W, 570 
~ 181 r. C: 174 = 1931 Or. C. 477 32 Cr. L. J. 689 = 4 M. Gr. C. 218 == 16 A. I. Cl?, R. 828, 

11. Whether police can investigate under s. 156 in a complaint forwarded under this section. 

[See P 508, 21-A]— The police need do no more than report. But if they choose to investigate, it is 

hot illegal -54 M. 598 duseniing ixQva 53 B. 339. The powers of the police under s. 156 are in no way affected 
by an order to investigate made under this section. 14 Lah. 194 ; A. 1. R. 1933 Sind 186 = 27 8. R* 67 = 
34Gr;li.J. 763 = 144 1. G. 409 = 1933 Gr. G. 334; A. 1. R. 1934 Sind 20 >=^35 Gr. L. J. 891 148 I. G. 985 = 

1934 Cr. C. 218. See note under s. 156. 

- ~ ' d2.- Cam lire Magistrate order a charge-sheet to be filed.— An order calling for a charge-sheet on 
a report under this section when the police drew up a first information report, is an order under s. 204 
and in practice is an order for issue of process. If the Magistrate on a perusal of the police report under this 
section, orders .the issue of a warrant for the production of the accused, there is no reason why he cannot 
achieve the same object by ordering the police to send up the accused for trial. A. L R. 1982 Pat 72 = 

12. P. L. T. 937 =: 1932 Cr. G. 136 = 136 I. C. 842 = 33 Gr. L. J. 349. 

13. Magistrate cannot keep accused person in custody.— When a Magistrate takes cognizance 
on a -complaint he should examine the complainant and take action under s. 202 or if he is taking action 
on his own knowledge, he should transfer the proceedings completely to the Court of a Subordinate 
Magistrate. The provisions of the Code do not confer on a Magistrate the powers of a police-officer to 
investigate and keep an accused person in custody for the purpose of such investigation. It is open lo the 
Magistrate to make a report to the police who could then have taken action under s. 167. 82 A» 457. 


SECTION 203. 

-Amendment.,— For the words any- investigation ” the words “the investigation” 
shall be substituted; and after the word “inquiry” the words and brackets “(if any)” shall be 
inserted — Act II of 1926. 

Notes.— 1. Seotion does not apply to complaints under Acts other than Penal Code.— A complaint 
under the Merchant Shipping Act, 1923 must be inquired into in accordance with the provisions of that Act 
and it cannot be dismissed under the procedure provided in this section. S. 203 is not attracted at. ail to the 
dpp.licatioh or the disposal of such a complaint.' A. I. R. 1933 G. 647 (1) =58 C. L. J, 116 = 87 C. W. N. 1185 « 
35 Cr.TE. J. 26 = 146 I. C. 333 = 1933 Gr. C. 1057. 

DOTY OF MAGISTRATES BEFORE DISMISSAL. 

Qompl^nant need not be examined once again under this section [See p. 510, 8]— If the complainant 

has been examined under s. 200, it appears from the use of the words if any in this section that there, is no 
necessity for the Magistrate to examine him on oath under this section unless he considers it desirable to do 

so: A I. R. 1932 Bind 88 = 25 S. L. R. 468 = 1932 Gr. C. 199 = 83 Cr. L. J. 380 = 136 I. C. 767. ' 

REASONS FOR DISMISSAL. 

- 8.- What are* not proper grouttdafor dismissal [i> 512, ». \Z\^Bad metive of complainant, not legal 
ground for dtsmissal 18 '(iit>]— The motive of the complainant is no ground for the dismissal of a com- 
plamt. rWhat the Magistrate has. to consider is whether there is prima facie evidence of a criminal offence 
which in his judgment calls upon the alleged offender to answer. A I. R. 1984 Nag. 135 = 35 Cr. L. J. 1218 = 

1120 = 1934 Cr. C* 568. 

'Dea;th of complainant [«. 18 (xii)]— There is no abatement of a criminal case on the dedth of the 
coniifi^aht 84 M* 7BB. . ' . ' , 
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INCIDBSNTAL ORDEBS THAT MAY BE PASSED ON DISMISSAL OP COMPLAINT- 

4. 1b a Ck>iu?t dismissing a complaint competent to pass any order as to disposal of property ? {P, 513, 
2S] — A company let out a motor lorry on hire-purchase terms. Owing to the alleged breach by the hirer 

of the provisions of the contract between the parties, they forcibly took possession of the lorry. The hirer 
filed a complaint before the Magistrate who finally dismissed the complaint under this sej.tion but directed 
the lorry to be delivered to the complainant. It was held tnat the dispute being of a civil nature, it was 
competent for the Magistrate to order the resumption of status quo till the determination of the rights of the 
parties in a Civil Court The language of the section is wide enough to cover such orders and there was no 
lack of jurisdiction in the Magistrate. A. I. R. 1933 C. 149 = 1933 Cr. C, 226 = 144 1. C. 78 =34 Or. L. J. 676. 

COMPETENCY OF COURTS TO ENTERTAIN COMPLAINTS ONCE DISMISSED. 

5. Complaint once dismissed can be entertained by the same or different Magistrate 514, 26] 

— Section 403 ends with an explanation that the dismissal of a complaint is not an acquittal for the purposes of 
that section. An acquittal to be a bar to a second trial must still remain in force. It is not stated that the 
order of dismissal of a complaint is a bar until it is set aside. The only meaning of the explanation is that 
an order dismissing a complaint is not an acquittal in the sense that it bars a further inquiry until it has been 
set aside. Following the ruling in 29 M. 126 (F. B.) there appears to be no difference in principle between 
the entertainment of a second complaint by the same or by a different Magistrate. S5 M. 622 (F. B.) 5 12 Lah. 9, 
But see A. I. R. 1929 Sind 61 (1) = 23 S. L. R. 43 = 29 Cr. L. J. 1097 = 112 1. C. 681 = 11 A. I. Cr. R. 366. 
When once a complaint is dismissed under s. 203 it is open to the complainant to file another complaint 
specifying the same offence or another offence arising out of the same facts. A. I. R. 1934 Rang, 40 = 35 Cr. 
L. J. ^2 =s 148 I. C. 845 = 1934 Cr. G. 263. The case is much stronger when the second complaint is filed 
by a different individual. A, 1. R. 1934 Lah. 435 » 36 Cr. L. J. 62 = 152 I. C. 155 = 1934 Cr. C. 698. 

note 17 to s. 403. 


CHAPTER XVIL 

Of THE Commencement of Proceedings before Magistrates. 

SECTION 204. 

Notes.— 1- Section applies whether cognizance is taken on complaint or on police report-— A 

Magistrate empowered under s. 190 {a) and (6) can issue his process for compelling the appearance of the 
accused on a perusal of the police report submitted to him under s. 173 even when the case is declared to be 
false. He can also do the same on perusal of the police report submitted to him after an inquiry under s. 202 
in case of a complaint. In both the cases he will be acting under this section, the only section authorising 
the Magistrate in any case to proceed against the accused. A. 1. R. 1932 Pat. 72 = 12 P. L. T. 937 = 1932 
Cr. C. 186 == 136 I. C. 842 = 83 Cr. L. J, 349. 

2. Issue of process discretionary [P.517, See w. 5]— The Magistrate is not bound to issue process 
eyen if the evidence discloses a prima facie case. There is a discretion left in the hands of the Magistrate 
who may for good reasons refuse to issue process. A. I. R. 1931 C. 607 = 54 C. L. J. 253 » 36 C. W. N. 16 = 
184 I. C- 1043 = 33 Cr. L. J. 3 = 1931 Cr. G. 759. 

3. Complainant should not be directed to accompany process server.— It is not a complainant’s 
duty in a criminal proceeding to accompany the Court process server to secure service of summons upon 
the accused or respondent. A. I, R. 1938 Lah. 720 = 1933 Cr. C. 941 = 147 I, C. 678. 

4. Process fees — Complaint cannot be dismissed under sub-section (3) after charge is framed. — In 
a warrant case, after the charge is framed, the complainant cannot be ordered to pay process fees for the 
attendance of witnesses whom the accused wanted to cross-examine and the complaint could not be 
dismissed in default of such payment of process fee. (1983) M. W. N. 1266. 

3. Revision— High Court competent to suspend proceedings [P. 518, n. 18]— The Magistrate can take 
cognizance of an offence only in one of three ways ; (1) On a complaint; (2) on a police report or (3) on his own 
information. Therefore there must be some material before the Magistrate showing that the accused has 
committed the offence. If the accused is being prosecuted without sufficient materials, the High Court can 
interfere to stop the patent injustice. A. 1. B. 1932 Pat* 72 = 12 P. L. T. 937 = 1932 Cr. C. 186 = 186 1, C. 842 « 
8S Cr. L. J. 349. 

note n to s. 439. 
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[Chap. XVIII, 


SUPPLEMENT TO SOHONi’S COMMENTARIES. 

SECTION 205. 

Notes--l. The Magistrate is not entitled to insist on the personal appearance of the accused before 
dealing with her application under sub-sec. (1). 1934 M. W. N, 696, 

2. Whether section appKes when warrant is issued [/*. 519, 6 and n. 7] This section applies to all 

cases where a summons is issued in the first instance to an accused, irrespective of the fact whether he appears 
in answer to the summons or has to be brought in by a warrant of arrest issued subsequently. 26 N. L, R, 50 
12 N, l 4 , J. 180 = A, I. R, 1930 Nag. 61 =« 31 Cr, h. J. 284 =* 121 1, C. 691 = 1930 Cr. C, 149 ~ 13 A. I. Cr, R, 420, 

3. When personal attendance is dispensed with accused need not be questioned under s. 342,<— • 
Where the Magistrate exercises his power under this section and dispenses with the personal attendance of 
the accused and permits him to appear by his pleader, the Magistrate is not boutid to question the accused 
personally. S. 842 must be read subject to the provisions of s. 205. A. I. R. 1984 B. 212 = 36 Bom. L. R. 433 
35 Cr. L. J. 1035 = 149 I. C. 1132 = 1934 Cr. C. 759. A contrary view was taken by the Allahabad High Court 
in 1984 A. L. J. 753. There it was held that the language used in s. 342, was compulsory and the words « ques- 
tion him ” in sub-sec. (1 ) of that section did not permit a statement to be made by the Advocate in place of the 
statement to be made by the accused. The Legislature intended that the statement should be a personal 
statement of the accused. It is therefore proper to compel the accused to be present personally to make an 
explanation under s. 342. 1934 A. L. J. 753 = A. I. R. 1934 A. 693 (2) = 3 A, W. R. 448 = 1934 A. L. R, 542 = 85 
Cr. li. J- 879 == 148 I. C. 1135 = 1934 Cr. C. 866. 


CHAPTER XVIIL 

Of inquiry into cases triable by the Court of Session or High Court. 

^ * 


SECTION 207. 

Notes.->l« The procedure under this chapter shall be adopted ” [/^ 522, n. 1]-— Failure of the Magis- 
trate to hold an inquiry under this chapter would be to the prejudice of the accused. Failure to observe the 
provisions of this chapter will render the commitment illegal A. I. R. 1982 C. 683 “86 C, W, N, 926 = 1932 
Cr. C. 636 «= 139 1. C. 470 = 33 Cr. L. J. 770. 

2. When a case should he committed to the Court of SeBslon.— -5/?^ note 3 to s. 209. 


SECTION 208. 

Notes.—!. Whether Magistrate is bound to record all the eYidence aYailable [jR 524, ». 8]“Sections 
208 and 210 do not mean that even though a prima facie case is made out against the accused the Magistrate 
is still bound to record all the remaining evidence for the prosecution Nor does it mean that if the Magistrate 
after hearing part of the evidence of the accused is satisfied that there is no case for commitment, he should 
nevertheless proceed to record the entire evidence for the accused. The prosecution can place before the 
Court all the evidence on which they wish to rely and after evidence sufficient to make prima facie case 
has been taken, it is not necessary to call further evidence. Notice of all the evidence to be produced at the 
Sessions ought however to be given to the accused at the trial Otherwise he would be prejudiced. 66 A. 1040; 
A. 1. R.1980 Sind 99 24 S. L. R. 96 « 31 Cr. h. J. 117 = 120 I. C. 520 ==: 1930 Oi*. C. 282 === 13 A, I. Cr. R. 266, 

Wheii a witness not examined in the committing Magistrate's Court is examined in the Sessions Court, copies 
of the proofs only, cm: at least a summary of the evidence, which the witness is expected to give, should be 
furnished by the prosecution within a reasonable time to the accused free of cost. A. 1. R. 1984 B, 487 <=^36 
Bom. Ii. R. 950 153 I. G. 278 «= 1934 Cr. G. 1413. 

It was however held by the Lahore High Court that the committal of the accused to the Sejs^ldns 
wi^out exaniining all the evidence that the prosecution meant to produce in the case, was i^gainst the prpv^sipiiis 
of CE XVlir and therefore the commitment was bad in law. 15 Lah. 381 There is no justification for 
abstaining from examining in the committal Magistrate’s Court, the principal witnesses for the prosecutiqn. 
A, I, R* 1935 Sind 31 » 1935 Gn. C. 160 as 28 S. Ii. R. 817 164 1 , C* 456. 



ss; 208-209] INQUIRY PRELIMINARY TO COMMITMENT. 77 

2» Ha^ivftte’s daty to take evidence for the defeoee 524, «. 9]— The accused is entitled und^ 

this section to have his witnesses examined whether or not such examination will help him. The section is 
mandatory in this respect and failure to examine the defence witnesses will justify the commitment being 
quashed. 1. 1, R. 1934 Lah. 610 (1) 35 P. L. R. 612 == 153 I. C. 436 = 1934 Cp. G. 942 5 57 C. 945, 

3, Examination of complainant not obligatopy, — Under sub-sec. (1) it is not the examination of the 
complainant that is necessary, but only that he shall be heard, jk, I. R, 1929 C. 229 =« 118 I. C, 572 =« 30 

Gp, Ii« d, 942, 

4, Magistpate bound to issne process [See P. 524, «. 10] — The Magistrate is bound under this section 

to take steps for the production of the documents wanted by the accused unless he deemed it unnecessary to 
do so. A. L R. 1988 G. 184 = 34 Or. L. J. 868 144 1. G. 930 ==s 1933 Gp, C. 230 20 A. I, Gp, R. 341. 

5, Right to cross-examine [P. 524, «• 11]— It is a clear right of the parties to cross-examine prose- 
cution .witnesses before the committing Court makes up its mind as to whether there is a case to be committed. 

57 G, 945, 


SECTION 209. 

Notes. — 1. Vhether examination of aocnsed before committal is imperatiYe [See P. 525, «. 1]— S, 342 
does not apply to the inquiry preliminary to commitment, as the stage at which the accused is called upon for 
his defence is not reached in the committing Court. Omission to examine the accused in the committing Court 
is not therefore illegal. 39 a W. N. 289 dissentinz from 23 M. 686. 

2* Duty of Magistrate in dealing with the exidence adduced before him [P. 530, «. 22]— Under this 
section the Magistrate has got to consider the evidence, both its nature and credibility. But he has not got to 
satisfy himself that there is a proper case for convicting the accused. If he comes to the conclusion that 
that there is evidence to be weighed, he ought to commit the accused for trial and he ought not to discharge 
the accused merely because he thinks that if he were to try the accused he would not be prepared to convict 
the accused on the evidence before Mul But if he comes to the conclusion that the evidence for the prosecution 
is such that no tribunal could be expected to convict the accused, then he ought to discharge him. All that the 
Magistrate has to see is whether there is a prima facie case on which the accused can be put on his triaL 59 B. 125 
(F. B.) It is not for the Magistrate to weigh the evidence or to give the accused the benefit of doubt If he finds 
that there is sufficient evidence, then he should commit the case to the Court of Session. A. L R. 1985 A. 366. 
If the Magistrate without rejecting the evidence as totally untrustworthy and the charge as groundless, inter- 
preted the evidence, and gave it a legal complexion, he exceeded his jurisdiction and usurped the function of 
the trial Court 49 A. 448. Where however the Magistrate has only given reasons for holding that the alleged 
eye witnesses were not to be believed and that no Court could convict the accused on such flimsy, tainted, 
hostile, unnatural and inconsistent evidence, it cannot be said that he discharged the accused without rejecting 
the evidence as totally untrustworthy and the charge as groundless, and if he has given reasons for disbelieving 
the prosecution witnesses, it is not because he has interpreted the evidence but because he has found that 
circumstances exist which made the evidence unreliable. A. I. R. 1983 A. 482 (2) = 1933 A. L. J. 1115 R. 
14 A. (Or.) 220 » 34 Gp. U J. 1201 146 1. C. 160 === 1933 Cp. G, 827 » 20 A. 1. Cp. R. 106. 

8. When a case should be committed to the Goupt of Session [See P. 532, noies 24-26]— The Magistrate 
should try the case himself if it is within his cognizance and the offence in the circumstances disclosed in the 
depositions appears to be a trivial one. On the other hand, a Magistrate ought not to take upon himself the 
responsibility of trying a case which, taking a reasonable view of the effect of the depositions, must be regarded 
as involving a grave offence or one in which complicated or difficult questions of law or fact arise. The 
function of a Magistrate is to dispose of petty cases and he ought to commit to Sessions, cases of a complicated 
or serious nature which he is neither by training nor experience qualified to try. 10 Rang, 495. Where the 
offence is triable under Sch. II by the Magistrate as well as by the Court of Session, the Magistrate has a discre- 
tion to decide in what way the case shall be tried. No doubt, that discretion must be exercised in a judicial 
manner. The Magistrate must have regard to the importance of the case, the maximum penalty for the 
offence,' the benefit to the- accused of trial by jury or with the aid of assessors in the Court of Session, etc. No 
doubt his discretion is subject to review by the High Court, but the High Court, will only do so on certain 
definite grounds.- 56 B. 61. Where the trial by the Magistrate of the offences triable by him would have the result 
.of unnecessarily delaying the proceedings in the Court of Session in respect of the graver offences, the com- 
mittal by the Magistrate in respect of all the offences would be justified. A, L R. 1933 Lah. 500 « 84 F. L, R. 
360 M Op. L. J. 814 » 142 L G, 20P: » 1988 
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[Chap. XVIH, 


SUPPLEMENT TO SOHONi’S COMMENTARIES. 

SECTION 211. 

Notes.— 1. Aocused is entitled to have the witnesses named in the list summoned [P. 534, tk 1]— 
When the accused has filed a list of his witnesses under this section, he is entitled as of right to have the 
witnesses therein mentioned summoned, in the absence of a finding that they or any of them were included in 
the list for the purpose of vexation or delay or of defeating the ends of justice. A. I. R. 1935 Sind 69 = 1935 
Cp. C. 274. It is incumbent on the accused to put in his list of defence witnesses at once. If he does not do 
so, the Magistrate will have a discretion to allow or not to allow an application made at a later date. If such 
an application is made and is allowed, then the application whether under sub-section (1) or (2) is governed by 
the same principle and the accused is entitled to have the attendance of the witnesses enforced. Failure to 
enforce such attendance, however, when not prejudicial to the accused does not vitiate the conviction. A. I. 
R. 1930 C. 188 = 31 Cr. L. J. 695 == 124 I. C. 513 = 1930 Cr. C. 145. 

2. Duty of Magistrato to inform the accused of the necessity of giving his list of witnesses [P« $35, 
2]— The Magistrate should inform the accused of his right to give his list of witnesses and of the necessity 
or giving in such list. A. I. R. 1934 Lah. 23 (1) = 35 P. L. R. 312 35 Cr. L« J. 616 148 1. C. 159 = 1934 

Gr. G. 32. 


SECTION 215. 

Notes.— 1. Insufficiency of evidence, how far a ground for quashing commitment [P,,539, n. B]— 
Absence or insufficiency of evidence, does not justify a commitment being quashed. A. I. R. 1931 Lah. 467 = 
32 P. L. R. 581 — 132 1. C. 380 = 1931 Cr. G. 691 32 Cr. L. J. 867. In the above decision A. 1. R. 1930 Lah. 545 (Ij 

81 P. L. R, 848 31 Cr. L. J. 814 = 125 1. C. 324 = 1930 Gr. C. 592 in which a contrary view was taken 

was not followed. In dealing with an application under this section the High Court is not required to 
appreciate the evidence. All that the High Court is required to apply its mind to is, assuming that the 
facts are proved, do they justify the conviction of the accused or not ? As so stated, the point is one of law, 
pure and simple. This section was intended c/ia to empower the High Court to quash a committal to a 
Court of Session, in all cases in which a Judge of the High Court trying Sessions cases would stay proceedings 
under s. 273. A. 1. R. 1932 Sind 157 « 1932 Cr. C. 693 26 S. L. R. 407 34 Cr. L. J. 14 == 140 1. C. 485. 

2. That the case is triable by the Magistrate, whether a ground for quashing commitment 
[P. 539, «- 9]— Where there was a case and a counter-case one of which was triable by the Magistrate and 
the other by the Sessions and the Magistrate convicted the accused in one case and committed the other 
case to the Sessions, it was held in 2 M, Cr. C. 288 that there was nothing to prevent the Magistrate from 
committing the case under s, 347 and that both the cases should, if practicable, be tried by the same Court. 
But it is not an absolute rule of law that charges and counter-charges must be tried by the same Court. 
A. 1. R. 1932 M. 502 = (1932) M. W. N. 634 «= 1932 Cr. C. 506 =» 5 M. Gr. C. 197 63 H. L. J. 101 = 36 M. L. W. 890 

»139 I. C. 343 = 33 Cr.L. J. 765 ; (1934) M. "VST. H. 272 (1>. Where a case triable by the Magistrate is committed 
to the Sessions on the ground of convenience, when such ground ceases to exist, there is sufficient reason 
to quash the commitment. A. I.R. 1934 Lah. 93:=: 35 P, L. R. 300=:: 151 I. C. 970=:: 35 Cr.L. J. 1459 = 
1934 Cr. C. 174. In committing cases not exclusively triable by the Court of Session Magistrates should 
exercise a proper discretion and give adequate reasons for the committal. If no adequate reason is given, 
the commitment may be quashed. A case triable by a Magistrate should not be committed merely .to 
avoid a possible conflict of decisions, but the proper course is to await the result of the Sessions trial. 
A* I. R« 1930 Lah. 312 = 31 Gr. L. J. 178 = 120 I. C. 677 = 1930 Cr. C. 844 = 13 A. 1. Or. R. 280. An apparent 
connection of a case under s. 326,LP. C. with a case under s. 302, L P. C. is no ground for committing 
it to the Sessions, when the offence involved can be tried by the Magistrate, A. I, R. 1932 Lah. 168 = 
32.P. L. R. 856 = 1932 Cr. C. 154=33 Cr. L. J. 255 = 136 I, C. 257 = 17 A. 1. Cr. R. 365* An unnecessary 
committal is an error of law which would justify the quashing of the commitment, A, L R. 1932 Lah. ^3 
e=r 33 P. L. R. 185 = 1932 Cr. C. 328 = 138 1. C. 701 = 33 Cr. L. J. 680. Where the case was triable by the Sessions 
pourt the mere fact that the committing Magistrate did not give reasons for committing the case wh^n 
there was a Magistrate with enhanced powers under s. SO in the District, cannot make the commitment illegal 
4u L R. 1934 Lah. 326 (2) = 36 P. L. R. 218 = 150 I. C. 769 = 1934 Cr. C. 557. See note 3 to s; 209. 

1 GroundE held saffioient to qaash a oommltment. Commitment on evidence recorded in the absence of 
(heuccused [P. 541, «. 10 (vii)]— Two accused were charged and tried separately for oflfences under ssv 409 arid 
477-A, L P.C The Sessions Judge considered that they should' have been charged under s. l'20-B read witQ 
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ss. 409 and 477-A, I. P. C. and ordered them to be committed. The accused did not want to cross-examine the 
witnesses after the amended charge. It was held that the accused cannot be committed by simply framing an 
amended charge, ■ because the- evidence against each pt tiiem had been given.. in .the absence of the other, 

88 M, Ii* J. 830 M. L. W, 704 = (1934) M. W. N. 109S. 

4. What are not proper groiindfi for quashing a commitment [/I 541, n, 11]— Where ail the material 

witnesses in two dacoity cases were examined separately but the evidence in one case of certain formal 
witnesses consisted of carbon copies of their evidence in the other case, it was held that it was not necessary' 
that all the witnesses should be produced before the committing Magistrate and that the defect in this case 
can be rectified by the Sessions Judge by calling them as witnesses and there wras therefore no ground for 
quashing the commitment. A. I, R. 1988 Ondh 9 (1) = 11 0. W. N. 1308 = 1984 0. L. R. 855 = 36 Or. L. J. 175 = 
158i. a428 = 19^Cr. C. 17. - 

5. Order rjnashing commitment if amonntfi to discharge 542, ISl— The section empowers the 
High Court to quash an order of commitment on a point of law, but itdo.es not in any way restrict the power 
of the High Court to pass any subsequent order after the commitment is quashed. The matter could be. sent 
back to the Magistrate who would conclude the trial before him. The Magistrate will then see whether on 
tho complaint and on the evidence the accused would be guilty of any other offence and try him accordingly. 
A. 1. R. 1938 B. 494 = 35 Bom. L. R. 1062 = 1933 Cr. 0. 1598 = 147 1. C. 879. 


CHAPTER XIX. 


Of the Charge. 


SECTION 221. 

KoteB.— 1. Charge under !♦ P. C. how drawn up 547, n. 4] — S. 366, I, P. C. — When the accused 
is charged with kidnapping and abduction, separate charges for each of the offences is necessary. A single 
cbarge under s. 366 is defective in law. A. I. R. 1933 C. 563 = 144 I. C.'98 = 34 Cr. L. J. 682 = 1933 Cr. C. 940. 
It should appear plain whether the accused persons are being charged with kidnapping or are being charged 
with abduction and whether the intent alleged was to compel the victim to marry against her will or whether 
the kidnapping or abduction was with the knowledge that it was likely that the girl would be foiced of 
seduced to illicit intercourse. A. I. R. 1988 C. 194 = 1933 Cr. C. 245 = 145 I, C. 925 = 34 Cr. L. J. 1107 ; A. I. R. 
1984 Pat. 170 = 15 P. L. T. 229 = 38 Cr. Ii* J. 814 = 148 I. C.791 = 1984 Cr. C. 367. The ingredients of the two 
offences of kidnapping and abduction are different, snd particulars must always be given sufficient to give the 
accused-^tice of the matter with -which he is charged. -60 C. 1894 5 A. L R..1927 C. 644 45 C. h: 3^ 861 = 31 

C. Wv N. 940 = 104 1. C. 245 = 28 Cr. L. J. 808 A. 1. R. 1934 C. 85 = 37 C. W. H. 1071 = 35 Cr. L. J. 487 = IffT I.€. 
828'= 1984 Cr. C.50. .S'. 304, /. P. C-^-In a charge under s, 304, 1. P. C. which is divided into two distinct parts', 
so much of the definition of the offence should be stated as to give the accused deaf notice of the exact matter 
with which he is charged. A. I. R. 1935 Sind 23 = 28 S* L. R, 295 = 154 I. C. 188 = 1935 Cr* C* 118* 51 124-A, 
I P^ C— Where the charge merely stated that on particular date's the accused delivered “ seditious speeches and 
brought or attempted to bring into hatred or contempt ” etc, it was held that the charge was certamly defective, 
but having regard to the simple nature of the allegations made by the prosecution as to the substance of the 
speeches in the particular case, the accused was not under aiiy misapprehension as to the nature of the charge 
against him. A. L R. 1981 liah. 186 =32 P. h. R* 18 = 1931 Cr. C. 306 = 32 Cr. Ii. J. 1202 = 134 1. C. 580, 

2 . Sub-section (71. When particulars of previous conviction should be stated [P. 549, n. 18]— 
Where the sentence intended to be awarded is one within the limits laid down for the offence and the same is 
wi^in the competence of the Ck)urt to award, the previous of s. 75, I. P. C. providing for ^anced punish- 
ment are not brought into force and consequently this sub-section has no application. Failure to state the 
j^Gts of previous conviction is not an irregularity in such cases. A. I. R. 19^ Nag* 815 = 29 N. L. R* 809 = 
34 Cr. Ii* J. ilM = 146 I. C. 18 = 1983 Cr. C* 1318. 



[Chap. XIX, 


80 SUPPLEMENT TO SOHONi’S COMMENTARIES. 

SECTION 222. 

HotM.— i. Charge mast mention time, place, person and oironmstanoes of the offence [/». 549, ». 1]— 
In a charge of conspiracy, the names of fellow-conspirators need not be given. Where the accused knew full 
well who his fellow-conspirators were, it cannot be contended that he suffered any prejudice from the fact 
that their names were not mentioned in the charge. A. I. R. 1938 A. 498 = 1938 Or. C. 888. When the accused 
is charged with kidnapping or abduction, it is not sufficient merely to charge the accused in the bare words of 
the s^ion of the Penal Code. Particulars must always be given sufficient to give him notice of the matter 
with which he is charged. 60 C. 1894. But the omission to give particulars in the charge will be cured by 
s. 5^ unless the defect has occasioned a failure of justice, 

2. Scope of sub-section (2) IP. 550, n. 6]— Sub-section (2) is only an enabling provision which permits 
what otherwise would be a large number of separate charges to be joined together for the sake of conve- 
nience. It is nowhere prescribed that if an accused has misappropriated several sums within a year, they all 
should be added together and made into one gross sum and tried as one charge. A. 1. K. 1930 M« 978 := (1930) 
M. W.H. 1097 —32 M.Ii.W.789 «59 M.L.J.8M «=4M.Cif.ai7=: 32 Or. Ii. J* 223 = 129 I. C. 75 = 1930 Cr* 
C. 1194. Where three accused were jointly charged, one with misappropriation of a sum of money, another, in 
respect of a part of the same amount and the third with abetment thereof the case did not fall within sub-sec- 
tion (2) and there was a misjoinder of charges. 8 Rang. 632. 

3. Charge need only mention the a^egate sum without enumerating the partioular Items [P. 550, 
«. 9]— Sub-section (2) was primarily enacted so that persons who showed a deficiency in the accounts with 
which they were entrusted could be convicted of criminal misappropriation even when it could not be shown 
that they had misappropriated this or that specific sum. 6 Luck. 485. 

4. Charge framed under cl. (2) constitutes only one offence within the meaning of a 234 [P. 551, 
10]— Where the charge specified the dates upon which the sums were alleged to have been embezzled and 

the time included between the first and the last of such dates was within one year, the charge was correctly 
drawn up in accordance with the provisions of s. 222 (2) and it must be deemed to be a charge of one offence 
within the meaning of s. 234. 52 A. 941. 

5. Time between first and last dates not to exceed one year [P. 551, n. 12]— Where the charge did 
not spjBCify the first and last dates during which the misappropriation took place and it was possible that the 
period could have exceeded one year, there was no proper compliance with the provisions of this section and 
the conviction was set aside. A. I. R. 1934 Pat. 132 = 15 P. !«• T. 647 = 85 Cr. L. J. 698 = 148 I. 0. 519 = 
1984 Cr. C. 288. Where the period exceeds one year and the accused is thereby prejudiced in bis defence, 
s. 537 will not cure the irregularity, A. 1, R. 1935 Oudb 241 = 1935 0* W. K. 126 = 1935 0. L. R» 141 = 154 
I. a 258. 


SECTION 223. 

:=r . ' Kotos.— 1. Particulars in charges of unlawful assemblTf rioting Und under s. 149, 1. P. 0. [P. 552, 
—In. charges under s, 149, 1. P. C. it is very desirable that the common object should.be mentioned so as to 
give the accused dear notice of the charge against them, but the omission to do so is nothing more^^than 
a- mere irregularity. 8 Iiuok. 199. - 

2, Partioulara in a charge of conspiracy [P. 5S5, n. 9]— It would be unreasonable to require the 
CroWb to establish with accuracy when the conspiracy began or ended. There i^" therefore no abjection 
to approximate dates being entered in the charge. It is also suSicient to allege the object- of the accused 
as being to defraud the public by deceitful means without specifying the persons defrauded. ^ A.'1. R«1984 
gfad 57 = 28 S. It. R. 119 = 181 1. C. 494 « 1934 Cr. C. 628 = 33 Cr. L. J. 1337. 


; ' ■ ; - ‘ ' "SECTION 225,: : /• ' ' . ’’ .. 

Hoie.->Oinission to state exact words used in a charge under s. S00, T. P. C. for defamation^ 

Although the exact words used are not given in the charge, if the charge is clear and there is no ambiguity 
and the accused has not been misled - in any way, the omission is not material A.I.R. 1932 Kag, 158 = 1932 
0r.C.863«141I.a488*«84Cr.It.J. 184. ^ : 



ss. 225-233] of the charge. : - 81" 

SECTION 226. 

Notes* — 1. Power of Sessions Judge to add charge at any stage [P, 558, «. 4]— When the evidence 
recorded by the Magistrate disclosed a different offence, the Sessions Judge was justified in framing a 
charge under the appropriate section despite the fact that the committing Magistrate did not believe that 
evidence. A* I. R. 1933 Ondh 373 = 10 0. W. N. 738 = 35 Cr. L* J. 63 = 146 I. C. 424 = 1933 Gr. C. 1092. 

2* Power limited to charge imperfect or erroneous at the time of commitment [P 558, See n. 4 («)] 
— For this section to apply, the charge must be imperfect or erroneous at the time of commitment S. 219 
provides for the taking of supplementary evidence after commitment but before the trial and there is no 
provision that the charge can be altered or a fresh committal order made by the Magistrate of his own 
motion after the taking of such evidence. 65 M. L« J* 6 = 38 M. L. W. 668 = (1932) M. W. N. 1162 == A. I. R. 
1933 M. 247 ==: 5 M. Cr. C. 373 = 142 I. C. 138 = 34 Cr. L. J, 278 = 1933 Cr. G. 374. 


SECTION 227. 

Court may alter charge at any time before judgment \_P. 560, See n. 3] — The Court may alter a 
charge at any time before judgment is pronounced, but of course, if in certain circumstances such alteration 
has occasioned a failure of justice, the Appellate or Revisional Court may interfere. The discretion con- 
ferred on the Courts by s. 227 cannot be whittled away by rulings. A. I. R, 1931 M. 439 = (1931) M. W. N. 
399 == 131 1. C. 461 = 1931 Cr. C. 487 = 32 Cr. h. J. 756 = 4 M. Cr. C. 323 = 16 A. I. Cr. R. 419. 


SECTION 231. 

Note. — The section is mandatory \_P. 562, Noie \ — Where after the conclusion of the case and before 
delivery of judgment the Magistrate made an alteration in the charge, but rejected the application of the 
accused to cross-examine certain witnesses on the ground that the alteration of the charge was in no way 
material and that the objection by the accused was absolutely frivolous, it was held that it was a violation of the 
mandatory terms of this section and as such vitiated the trial. 55 C. h. J. Ill = 36 C. W. N. 542 s= 186 I. C. 188 
= 33 Cr. L. J. 265 =? 1932 Cr. C. 478 = A. I. R. 1932 C. 436. But as compared with s. 256, there is no duty laid 
on the Court under this section to inquire of the accused whether . they would recall previous witnesses or 
summon new ones. To make the provisions of this section applicable there must be some evidence that the 
Court refused the request of the complainant or the accused to recall or summon witnesses, 52 A. 455. Even 
if the Magistrate should decide to proceed with the trial immediately under s. 228, the accused has the right to 
recall prosecution witnesses under this section. 52 M« 345, 


SECTION 233. 

SEP&RATE CHARGES FOR EACH DISTINCT OFFENCE. 

Notes.— 1. Separate charges ought not to he lumped together in a single charge [P. 564, n. 7]— A 
single charge of forgery in respect of the whole book specifying three particulars of forgery in it, oSends against 
the provisions of this section as there should have been a separate charge with regard to each item. But that 
would not be an adequate ground for disturbing the conviction if the accused was not misled by the error or 
unless it had occasioned a failure of justice. 59 G. 1233. Where the accused forged two withdrawal cheques 
on different dates and drew money from the Bank, each withdrawal was a distinct offence and there ought to 
have been two charges or one charge with two heads, A. L R, 1933 Pat. 488 = 14 P. L. T. 580 c= 34 Cr. L« J. 
892 » 144 1. G. 936 1933 Or. C. 1080. 

JOINDER OF CHARGES. 

2. What are distinct offences that cannot be tried together [P. 567, «. 14]— (aj) Ss, 409 and 477- A, 
/ P. C — Where the accused, an overseer was alleged to have entered the name of a private person in the 
muster-rolls as a person entitled to the wages and paid the wages to him though in fact he was his private 
servant, and was charged with offences under ss. 409 and 477-A, 1. P, C. it was held that the offences being 
distinct could not be combined for the purpose of trial. Every payment was a distinct offence under s. 4u5 
L P. C. Every act ol falsifying the muster-rolls was a distinct offence in itself. The case did not fall under any 
of the exceptions, contained in ss. 284 and 235. 6 Luck. 441 ; (1934) M. W. N. 1094. 

11 



82 


SUPPLEMENT TO SOHONi’S COMMENTARIES. [Chap. XTX, 

(5) Charge under 5 . 471/465, IRC in respect of more than one forgery in one hook.’--\X is improper to 
frame a charge under s. 471/465, 1. R C. in respect of the whole book specifying three particulars of forgery 
in it. There should be a separate charge with regard to each. 59 C. 1233. 

(^) Offences under s. 380 and s. 457, I. R. C — A. I. R. 1932 B* 277=5 34 Bom* L. R. 590 — 33 Cr. L. J.. 
619 = 138 h C. 520 —1932 Cr. C. 389 = 18 A. L Or. R. 372. 

{d) Charges of kidnapping and abdiiciion.--K\di\z.^fm% abduction are two distinct offences and 
should not be joined together. 60 C. 1394. But where the defence was not misled and no failure of justice 
followed, the irregularity will be condoned under s. 537. A, 1. R. 1934 Sind 164 = 152 I. C. 1061 = 1934 
Or. G. 1266. 

(e) Charges under S 5 . 170 and 175, L R, C— A. I. R. 1933 M. 434 (1) == 1983 M. Or. C. 187 = 34 Cp. L. 
J, 1183 = 146 I. C. 195 == 1933 Or. C. 662. 

{^f) Distinct charges comprismg offences under cl. (a) (Hi) and cl, (b) (ii ) — .S'. 103, Rresidency Towns 
Insolvency Act.—Z^ Bom. h, R. 639 = A. I. R. 1934 B. 303 = 35 Cr, L. J. 1477 = 151 1. C. 934 = 1934 Cr. C. 1036. 

(g) Offences tender s. 19 (d), Arms Act and s. 411, / R. C— A. I. R. 1934 Oudh 457 == 11 0. W. N. 1206 
==: 1934 0. L. R. 777 = 35 Gr. L. J. 1417 = 151 1. C. 840 = 1934 Cr. G. 1308. 

(/'i') The ofiences of being the author, editor, printer and publisher of an offending article under s. 3, 
Indian States Protection against Disaffection Act, are distinct offences and cannot be consolidated together for 
the purpose of holding a joint trial. The act of editing and printing it at a certain place and publishing the 
same at six different places on different occasions cannot be regarded as part of the same transaction within 
the meaning of s, 235. A, I. R. 1935 Nag. 90. 

3. Charges that can be tried together ,— under ss. 302 a7id 201, 1. R. C— 'There is no misjoinder 
of charges if the accused are tried under ss. 302 and 201, 1. R C. When the evidence is insufficient to convict 
the accused of murder and they are acquitted, the presumption is that they are not guilty of murder at all. 
There is therefore no difficulty in convicting them under s. 201, 1. P. C. if there is evidence as to their being 
seen with the dead body of the deceased. A. 1. R. 1932 A. 71 = 1932 Cr, C. 91 s= 33 Cr. L.IJ. 283 = 136 I. C. 376 
= L. R. 12 A. (Cr. ) 164 = 16 A. I. Cr. R, m following 49 1. 57 and 6 Lah. 226 (P. C.) ; 59 C. 1040 ; 1932 A. U J. 801. 

EFFECT OF MISJOINDER. 

4. Joint trial of distinct offences not falling within the exceptions, illegal [R. 570, n, 20]— A mis- 

joinder of charges between which there is no connection whatever is fatal to the prosecution despite anything 
that may be contained in s. 537. A. I. R. 1931 A. 705 =s 1931 A. L. J. 690 = L. R. 12 A. (Cr.) 95 = 32 Cr. L. J. 1031 
= 133 I. C. 418 = 16 A. 1. Cr. R. 53 = 1931 Gr. C. 1041 ; A. I. R. 1932 B. 277 = 34 Bom. L. R. 590 = 33 Cr. L, J, 619 
= 138 1. C. 520 = 1932 Cr. C. 389 = 18 A, I. Cr. R. 372; 6 Luck. 441; 8 Rang. 632; A. I. R. 1930 Sind 62 30 Gr. 

L, J. 1073 = 119 I. G. 532 = 1930 Cr. G. 126. 

5. When conviction need not he set aside [i^. 570, n. 22 ] — If the failure has only been to observe the 
first part of s. 233 \N. 22 (ii)]— If a trial is properly constituted the mere formal defect of drawing up one charge 
instead of two, will not vitiate the trial. The offence of kidnapping is quite distinct from" the offence of 
abduction. There should be separate charges in respect of the two offences. But the absence of separate 
charges will not vitiate the trial if the person could be tried at the same trial both for abduction and kid- 
napping under s. 235 (2). 60 G. 1394. Failure to comply with the section would be condoned where the offences 
are committed in one transaction, where the evidence is identical and where care has been taken to consider 
each item of charge separately and arrive at a distinct finding regarding each one of the offences charged. 
A. L R. 1933 Pat. 488 = 14 P. L. T. 580 = 34 Cp. L. J. 892 = 144 I. G. 936 = 1983 Cr. G. 1030 ; A. 1, R, 1934 C. 85 = 
37 C. W. N, 1071 = 35 Cr. L. J. 487 = 147 I. C. 828 = 1934 Gr. C. 50 ; A. I. R. 1934 Oudh 244 = 11 0 . W. N. 680 = 
1934 0. L. R. 479 = 35 Cr, L. J, 935 = 149 1. G. 231 =« 1934 Cr, G. 708. Even if a mandatory provision of the Code 
has been infringed in framing the charge, the curative provision of s. 537 will apply unless the impugned 
procedure which is prohibited by the Code also works actual injustice to the accused. 53 M. 937. 


SECTION 234, 

Notes. — 1. Scope of the Section [R. 571, n. IJ— This section does not permit of three offences being 
lumped together so as to be treated as one offence, but merely permits of the trial of the three entirely separate 
offences atthe same trial A, I. R. 1934 Sind 185 =* 1984 Cr, C. 1392. 
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ss, 234-235] 


2. OjSences not of the same kmd;[/^. 572, 7 t. 5]— Oftences under s. 380 and s. 457, 1. P. C. are not offences 
of the same kind and a single charge cannot be framed under this section. A. I. R. 1932 B. 277 = 34 Bom. L. 
R. 590 ==i 33 Or. L. J. 619 == 138 1. C. 520 = 1932 Gr. a 389 = 18 A. I. Or. R. 372. 


3. Effect of joinder of more than three distinct offences IP. 572, ?/. 6]— Joinder of more than three 
distinct offences of criminal breach of trust is an infringement of the plain provision of law and is an illegality 
vitiating the trial. A. I. R,1933 Rang. 325 = 34 Gr. L. J. 1179= 146 I. G. 176 = 1933 Gr. C. 1172 ; A. I. R. 1935 
Ondh 273 = 1935 0. W. N. 185 == 1935 0. L. R. 157 = 154 1. C. 320. Where the complaint mentioned six offences 
of evasion of tolls, conviction at one trial was a material irregularity which prejudiced the accused. A. 1. R. 
1935 B. 24 = 36 Bom, L. R. 1124 == 154 I. C. 556 = 1935 Gr, G. 25. Non-compliance with the provisions of this 
section vitiates the trial. A. I. R.1930 M. 503 = 3 M. Or. C. 135 = 31 Gr. E. J. 1195=127 I. C. 295= 1930 
Cr. C. 580 = 15 A. I. Or. R. 146. 


4. Inclusion in one charge of offences committed beyond the space of twelve months is not a mere 
irregularity. — Where the period mentioned in the charge is one of fifteen months, thereby offending against 
the provisions of s. 234, and there was nothing to show that the charge was framed in any error or by any 
mistake, it is a matter which is more than a mere irregularity to which s. 537, would not apply and the trial is 
vitiated. In such a case the question whether or not a failure of justice has been occasioned thereby does not 
arise. 34 C. W. N. 959 = A. I. R. 1931 C. 357 = 128 I. C. 816= 32 Cr. L. J. 195 = 1931 Gr. C. 334. 

5. Falsification of accounts — whether more than three falsifications can be proved IP, 573, «. 7]— 

When a person is charged with falsification of accounts, any number of falsifications may be proved in order 
to sustain the principal charge of falsification, Moreover, if the intention of the accused is to defalcate a certain 
amount, the actual method adopted in order to facilitate the defalcation must be taken as forming onetransac- 
tion with the defalcation within the meaning of s. 235, as part of the If the intention is to defalcate 

a certain amount any act done to achieve the object, as making false entries, must form part of the same 
transaction. 34 C. W. N, 925 = 1931 Gr, C. 40 = 129 I. C. 356 = 32 Cr. L. J. 318 = A. 1 R, 1931 C. 8. But where 
the charge in its terms is in respect of making false entries in distinct pay-sheets which are more than ihree 
in number and spread over a period of as many months, the offence of making false entries is a distinct 
offence with reference to each sheet and therefore joinder of such charges is a distinct violation of s. 234. 
54 C, L. J. 470 = 1932 Cr. C. 320 == 137 1. C. 179 = 33 Cr. h. J. 357 = A. I. R. 1932 C. 377. 

6. Falsification of accounts and breach of trust are distinct offences \_P, 573, ?/. 8] — Three offences 
of criminal breach of trust may be tried together and three offences of falsification of accounts may be 
tried together. But the offence of criminal breach of trust is not the same kind as the offence of falsification 
of accounts. Therefore the trial of two or more charges of criminal breach of trust cannot legally be joined 
with two or more charges of falsification of accounts. 55 C. L. J. Ill = 36 C. W. N. 542 = 136 I. C. 136 = 33 
Cr. E. J, 265 = A. I. R. 1932 C. m following 41 C. 722 ; A, I. R. 1932 Sind 64 = 1932 Cr. C. 284 = 26 S. L. R. 191 == 
138 I. C. 618 = 33 Cr. L. J. 650 ; A. I. R. 1933 Nag, 327 = 144 I. C. 94 = 34 Cr. E. J. 673 = 1933 Cr, C. 1328. But in 
10 Pat. 463, it was held that it was lawful to charge a person with criminal breach of tnist in respect of a lump 
sum of money made up of three different items and to link with that a series of charges of falsification, each of 
which charges is united with one of the items of embezzlement provided the charges of embezzlement are 
linked together into one sum and that linking together also affects the charges of falsification. This decision 
was followed in 18 Pat. 170 and A. I. R. 1935 C. 312. 


SECTION 235. 

Notes,—!. Scope of the section— ss. 235 and 236 whether mutually exclusive,— There is no reason why 
if both the sections 235 and 236 are in terms applicable to a case, and if their application does not lead to any 
anomalous result, they should not be applied. Several charges being rightly joined against the same accused 
under s. 235, there can be no objection to one of such charges being in the alternative as provided by s. 236 nor 
can there be any objection to another accused being joined under s. 239 as regards one of those charges. No 
conflict arises in consequence of joinder of charges and joinder of accused in the same trial in the manner indi- 
cated above. 54 A. 337. The accused was alleged to have ^1) instigated a boy to commit theft, (2) dishonestly 
received stolen property from the boy and (3) kidnapped the boy from lawful guardianship. Under s. 235 (1) 
:alone the accused could and should have been charged with and tried at one trial for offences under ss. 379/109 
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411 and 363, L P. C. The Magistrate charged him only with ofiences under ss. 379 and 363, 1. P. C. The 
Sessions Judge altered the conviction under s. 379 to one under s. 411, 1. P. C. It was argued that when the 
provisions of s. 235 are utilised by way of an exception to the general rule contained in s. 233 no other section 
such as s. 236 can also be brought into use. It was held that ss. 235 and 236 should not beheld to be mutually 
exclusive, so that whenever a person is tried for two or more offences committed in the course of the same 
transaction, s. 236 must be deemed to be expunged from the Code. The accused could have been charged 
under s. 236 with an offence under s. 411, 1. P. C. It followed that under s. 237 the Appellate Court was justified 
in altering the conviction to one under s. 411. 53 A. 233. Contra. — s. 235 (1) and s. 236 are mutually exclusive, 
and if a case is governed by one of them it cannot be governed by the other, 67 M. L. J. 583 = (1934) M. W. N. 
994 = 40 M. L. W. 586 = A. I. R. 1934 M. 673 == 1934 Cr. G. 261 = 35 Cr. L. J. 1503 = 152 1. C. 154 == 1934 
Cp. C. 1307. 


2. Meaning of the phrase « same transaction ” [P. 577, n. 4]~-The mere fact that two offences are 
committed at the same time or place is neither necessary nor decisive as an indication of their being so 
connected as to form the same transaction nor are the offences so regarded merely because ihey may be 
inspired by one and the same general object such as that of deceiving the public or plunder. Joint trials 
except where they are clearly authorised by the law do not save time in the long run and further the ends of 
justice and it has been repeatedly held that where the legality of a joinder of charges is doubtful, the correct 
course is to hold a trial clearly authorised by law. A. 1. R. 1931 Pat. 102 = 12 P. L. T. 12 =a 1931 Cr. G* 230 
32 Cp. L. j. 611 = 130 1, G. 796. The words “ same transaction ” suggests not necessarily proximity in time so 
much as continuity of action and purpose. A. I. R, 1931 Pat. 52 = 1931 Cp. C. 148 = 130 L C. 269 = 32 Cp. L. J. 
478 = 16 A. I. Or. R. 37. To determine whether or not a series of acts would form parts of the same transaction 
the most important points to be considered are whether there was a common purpose and design and continuity 
of action. Where money was received on different dates but in fulfilment of the common design of black- 
mailing, the receipt of money on several dates form one transaction. A. L R. 1933 C. 308 = 56 C. L. J. 78 
=r 1933 Cp. C. 4D8 = 143 1. C. 120 = 34 Cp. L. J, 530. See n. I to s. 239. 

3. Cases where facts held not to form one transaction [/^. 579, n, 5]— Where the accused was charged 
with cheating several villagers under s, 420, 1. P. C. in the course of a month or two, and the charge as framed 
covered no less than 80 separate acts of cheating, which were distinct, separate and wholly unconnected, 
it was held that the conviction cannot stand. A. L R, 1931 Pat. 102 = 12 P. L. T. 12 = 1981 Cr. C. 230 ^ 82 
Cr. L. J. 611=130 L G. 796. Where the accused was charged with editing and printing at a certain place, of 
articles offending against the Indian States Protection against Disaffection Act, 1922 and publishing the 
same at six different places on different occasions, it cannot be regarded as one series of acts so connected 
together as to form the same transaction within the meaning of this section. A. I, R. 1935 Nag. 90. 

4. Gases where facts held to form one transaction [jp. 580, n. 6]— Where the accused, a Sub-Inspector 
of Police wrongfully confined certain persons and beat them to extort a confession as a result of which one of 
the persons committed suicide and after the inception of proceedings against him altered the case-diary in 
order to create evidence in his favour, it was held that the case fell under illustration (/) and that the transaction 
of making a series ot false entries so as to attribute another cause for the death was in conti nuation of and 
pursuant to the same transaction of voluntarily causing grievous hurt with a view to extorting confession. 
56 B. 488. Where the common object of an unlawful assembly gradually changed with the course of events 
with the result that the offences of riot, of murder in the course of riot and of voluntarily causing grievous 
hurt to a police-officer discharging his duties and of dacoity with murder were committed by the unlawful 
assembly, the series ot events constituted one and the same transaction under s. 235. A. 1. R. 1935 Omdh 190 =» 
1935 0. W. N. 145 = 1933 0. L. R. 78 = 133 1. C. 978 = 1935 Cr. C. 279. 

5. Conspiracy and the offences to commit which the conspiracy was entered into form one transac- 
tion. [P. 582, «. 7] — ^Where in pursuance of the criminal conspiracy certain acts are done by the persons taking 
part in the conspiracy those acts form part of the same transaction and the accused may be charged with and 
tried at one trial for those offences. 58 B. 23 5 56 B* 304 ; 57 M. 545 ; A. I. R. 1934 Sind 57 = 28 S* I4. R. 119 
151 1. C. 494 = 1934 Cr. C. 628 = 35 Cr. L. J. 1337. See note 5 to s. 239. 

6. Retention of property stolen at different times is a single transacton [See P. 582, «. 8]--It does 
not follow from the mere fact that the several articles were stolen on different dates and that there is no 
»aviflence of separate acts of reception, that the retention of each article on a given date is not part of a single 
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traasaction. “ Transaction ’* in this section does not merely imply some active step. It is synonymous with 
** afiEair. The simultaneous possession of a number of bullocks at a fair and the ofifer of them for sale is one 
“ transaction ’ and any number of separately stolen bullocks may be the subject of a single trial. 18 Pat. 161. 


SECTION 236. 

Notes.— 1. Are sections 235 and 236 mutually exclnsi'sre note 1 to s. 235. 

2* No alternatiYe charge when facta are in donht 586, 2] — The provisions of this section 

cannot be applied where the facts are in doubt, but only where the facts being ascertained, it is doubtful which 
of two or more offences those facts constitute. If the facts are in doubt or if the ascertained fact? are consistent 
with innocence, the section does not apply. 59 C. 92 ; 59 C. 8. The doubt contemplated by this section is 
what offence the facts disclosed by the evidence in the committing Magistrate’s Court and any evidence which 
may be in the hands of the prosecution and of which notice had been given, would constitute. Whether the 
jury would believe that evidence is irrelevant to the point whether ss. 236 and 237 are applicable or not 
Where the evidence is circumstantial, and the decision depends upon the question whether the Court will 
draw a possible inference, or which of several possible inferences, there exists a doubt within the meaning of 
this section. A doubt whether the Court will make one and which of the presumptions under s. 114, illustra- 
tion (^z) of the Evidence Act is also not such a doubt as is contemplated by this section. 39 C. W. N. 620. In 
11 Rang. 354 it was however held that there was nothing in this section or s. 237 to show that they are applic- 
able only when the facts are clear but the law is doubtful and that such a distinction cannot be drawn. 

3. AlternatiYe charges of abduction and kidnapping.— The offences of kidnapping and abduction are 
distinct offences and an alternative charge under this section in respect of those offences is illegal 60 C. 1894, 

4. When Local Goyernment’s sanction obtained for charge under one section, alternatiYe charge can 

be framed under another section.— Where the sanction of the Local Government was obtained for the prosecu- 
tion of the accused under s. 4-B, Explosive Substances Act, 1908, the Sessions Judge could on perusal of the 
commitment order frame a charge in the alternative under s. 5 as well. Even if he did not frame a charge 
under s. 5 he could under s. 237 convict the accused under s. 5 although he was charged under s. 4-B. A. LR. 
1934 A. 982 = 4 A. W. R. 672 1934 A. L. J. 1083 ^ 1934 A. L. R. 1113 153 L C. 147 1934 Cr. G. 1302. 


SECTION 237. 

Notes.— 1. Scope and application of Section.— S. 237 only applies to a case to which s, 236 can apply. 
Under s. 236 there must be no doubt as to the single act or series of acts which constitute that transaction. 
There must not be any doubt as to the facts. Therefore s. 237 does not apply where the facts themselves are 
in doubt or where on the facts alleged, the offence is not in doubt. 59 G. 8 ; 65 M, L. J. 723 = (1933) M. W. N. 
718 =x 38 M. L. W. 760 == A. I. R. 1933 M. 843 « 1933 M. Gr. C. 248 = 35 Cr. L. J. 76 == 146 I. C. 475 = 1933 Cr. C. 
1520. Where the accused was charged with an offence under s. 395, I. P. C. it is not therefore open to the 
Judge to suggest to the jury some other offence, e.g^^ those under ss. 323 and 448, 1. P. C. simply because there 
was a doubt as to the question of fact The accused had no notice of any case under ss. 323 and 448, L P. C. and 
there was clearly a misdirection. If it was intended that failing s. 893 the accused might be convicted under 
ss. 448 and 323, 1. P. C. then charges should have been framed under the latter sections. 59 C. 8. 

2. Gan a person be conYicted for the abetment of an offence when charged with the principal 
offence only? [/I 590, n. 2] — No universal rule can be laid down to the effect that in no case is a conviction 
for abetment permissible where only the principal offence has been charged. The question for consideration 
is what were the facts constituting the charge. Would the same facts support a charge for abetment as 
well as a charge for the principal offence or would the addition of a charge for abetment introduce new 
facts which the accused had been given no opportunity to meet ? Thus, if the abetment preceded the 
commission of the principal offence or involved the imputation of collateral circumstances constituting the 
abetment which were distinct from the circumstances constituting the principal offence, then on a charge 
of the principal offence it would not be right to convict the accused of abetment of that offence. But if on 
precisely the same facts charges might have been framed both for the principal offence and for abetment 
thereof it comes within the purview of this section and the conviction maybe altered to one for abetment. 
7 Luck. 102 ; A. I. R. 1930 Nag. 145 = 30 Cr. L. J. 224 = 113 I. C. 881 = 1930 Cr. C. 501 « 12 A. I. Cr. R. 216, 
Where the accused was charged with theft but was convicted of the offence of abetment of theft in view of 
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the fact that the actual removal was the work not of the accused but of a boy acting under his directions, 
it was held that the case fell within the scope of section 236 and the conviction was legal under this section. 
59 C. 1192. Where the accused were convicted of the substantive offence of theft it is not open to the 
Appellate Court to alter the conviction to one of abetment of theft holding that they were proved to have 
instigated the other accused to commit theft when in fact the latter had been acquitted of theft by the 
low’er Court. (1932) M. W. N. 1216. 

3. Conviction for an offence not charged ia legal if the evidence is such as to establish it 
[P. Syi, 4j— A conviction for an offence for which a particular set of facts are required to be proved 
cannot be converted into a conviction for an offence for which quite a different set of lacis are the consti- 
tuents, 11 Pat. 392. Where the Lower Court convicted the accused for an offence under s. 430, 1. P. C. read 
with s. U4, 1. P, C but the Appellate Court held that the facts proved amounted to the principal offence, held 
that the action of the Appellate Court was right. A man may be convicted of an offence although there 
has been no charge in respect of it if the evidence is such as to establish a charge that might have been 
made. (6 Lah. 226 P. G./t?//,) A. 1. R. 1931 M. 225 = (1930) M. W. N. 1041 == 3 M. Gr. G. 390 = 1931 Or. C. 321 = 
131 1. C. 458 = 32 Cr. L. J. 733 =:= 35 M. h, W. 98 5 A. I. R. 1932 Pat. 302 = 13 P. L. T. 440 == 1932 Op. C. 774 =. 
140 I. C. 846 = 34 Or. L. J. 33 ; S Luck. 474. Where the accused was proved to have made a concerted attack 
upon the deceased along with another accused, and theie was no definite finding regarding the specific 
injuries inflicted by him, he could be convicted under s. 325 read with s. 34, I. P. C. even though he was only 
charged under s. 325 especially when he was in no way misled in his defence. A. I. R. 1933 Lah. 313 =« 1938 
Or. C. 647 == 144 I. G. 300 = 34 Cr. L. J. 724 = 34 P. L. R, 699. A person charged with rioting and of being 
liable under s. 149 constructively for culpable homicide not amounting to murder may be convicted of 
assault under s. 352, I. P. C. even though he was not specifically charged with that offence, if he has not been 
misled in his defence. 9 Pat. 642. 


Murder and simple Where the accused were found not constructively liable for the murder 

of X and had been acquitted in respect of charges under s. 302/149, L P. C. but were convicted of causing 
simple hurt to Y in the course of the same transaction, aud the latter offence was clearly brought out by the 
evidence, it was held that the conviction was legal under this section. A. I. R. 1931 Lah. 566 = 1931 Cr. C. 
854. kidnapping and where the accused was charged under s. 366, I. P. C. he can be convicted for an 

offence under s. 376. 1 P. C. A. I. R, 1932 A. 580 = 1932 A. L. J. 776 ^ 1932 Gr. C. 698 = 18 A. I. Cr. R. 297 = 
L. R. 13 A, (Cr.) 140 = 141 1. C. 127 = 34 Cr. L. J. 100. House-breaking with inte 7 it to conunit theft^ etc.^ a 7 id 
receiving stolen proper a person has been charged under s. 457 of house-breaking with intent 
to commit theft, he can be found guilty of receiving the property stolen at that house-breaking. A. I. R. 1932 
Nag. 173 28 N. L. R. 218 = 1932 Cr. C. 908 = 34 Cr. L. J. 66 = 140 I, C. 431. A person charged with dacoity 

under s 397 can be convicted under s. 412 for dishonestly receiving stolen property knowing it to have been 
obtained by djicoity. A. I, R. 1930 Ondh 353 = 7 0. W. N. 527 = 31 Cr. L. J. 1210 = 127 I. C. 247 = 1930 Cr. C. 
841. Charge of Murder Substantive and Constructive . — Where the accused were charged under s. 302/149, 
1. P. C. they could be convicted under s. 302 where on the facts a substantive charge of murder could have 
been framed against them. A. I. R. 1932 Pat. 302 == 13 P. L. T. 440 ^ 1932 Cr. C. 774 = 140 I. C. 846 = 34 Cr. L. J. 
83. Murder and causing disappearance of evidence . — Where the evidence was insufficient to show which of the 
two accused actually participated in the murder, a conviction under s. 201, 1. P. C when warranted by the 
evidence, is legal. 56 M. 63, 


8 . 


Conviction for offence not charged, on appeal.— 5^^ note 14 to s. 423. 

ConYistion for offence not charged, on reference ander a. ^Ol.^See note 7 to s. 307. 


, c "r ir- 591. «. €\-Murder and fabricating false m- 

dence, ss. 30- and 194 / C-An offence under s. 194 brings into the field an entirely different set of circum- 
stances and involves the labncation ot a false charge against a third party which is in no way involved in a case 
ot murder or a case of causing the evidence of murder to disappear. A conviction under s. 194 should not be 

mf- L hV* ^ ^^33 A. 80 = 1932 A. L. J. 

1079 — L. R. 14 A. (Cr.) 13 = 34 Cr. L. J. 445 = 142 I. a 803 = 1933 Cr. C. 44 = 19 A. I. Cr. R. 52. 

. •!; an accused may be charged in the alternative under 

s. 23b, judgment under s. 237 cannot be passed in the alternative convicting L accused ol two or mte 
offences m the alternative. 89 & W. H. 620. -»vi.uscu oi two or more 
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8. Person charged with offence read with s« 149, I, P, C* may be convicted of ihe offence read with 
S« 34,^ L P. C, When a charge is made of an offence with reference to s. 149,1. P. C. it will not be illegal to 
convict the accused of that offence read with s. 34, I. P. C. it no prejudice is occasioned to the accused persons 
in their defence. 67 M. L. J. 355 = 40 M. L. W. 476 = 1934 M. W. N. 241 = 1934 M. Cr. G* 65 == A. I. R. 1934 M. 
565 = 36 Cr, L, J. 113 = 152 I, C. 554 = 1934 Or. C. 1237. If the accused has been charged with an offence under 
s. 326, 1. P. C. read with s. 149, 1. P. C. but has been convicted under s. 326 read with s. 34 the conviction is not 
necessarily bad by reason of the absence of a specific charge under the latter section. A. L R. 1934 Sind 89 = 
28 S. li. R* 12 = 36 Cr. L. J. 53 = 151 L C. 976 = 1934 Cr. C. 748. When a person is charged, by implication under 
s. 149 he can be convicted of the substantive offence. A. 1. R. 1935 Sind 34 == 28 S. L. R. 304 == 1935 Cr, C. 163. 


■ SECTION 238. 

Rotes. Is Offences not falling within the scope of this section [^P. 593, «. 4] — An offence under s. 369, 
I. P. C. can scarcely be held to be a minor offence in relation to s 392, I. P. C. and s. 238 (2) cannot be applied 
to justify a conviction under s. 369, 1. P. C when the charge ^vas under s. 392, 1. P. C. A. 1. R. 1930 Lah. 544 = 31 
P. L. R, 731 = 32 Cr. L. J. 301 = 129 I. G. 300 = 193Q Cr. G. 592. Mischief is not a minor form of criminal breach 
of trust. 8 Rang. 13, 

2. Where offence is composite, the aconsed may be convicted on any element of it' [/^ 594, n. 5 ]— 
When the charge under s, 454, 1. P. C. indicated that the trespass was committed with the intention of commit- 
ting theft the accused could be convicted for having committed trespass with the object of committing an ' 
offence. A. I. R. 1935 Pat. 129 = 1935 Cr. C. 329. 

3. Conviction for adultery without complaint [P. 594, w. 6] • Where the accused was prosecuted under 
s. 866-A, I. P. C he could not be convicted for an offence under s. 49S, I. P. C. without a complaint by the 
husband as required by s. 199, The fact that he had come forward to give evidence in the prosecution under 
s. 36S-A, I. P C. does not cure the defect in procedure. 55 A. 871. 

4. Conviction for minor offence where evidence insufficient to prove graver offence [P. 595, n. 10]— 
Where an accused was charged under s. 304, 1. P. C. he can be convicted under s. 325, I. P. C without altering 
the original charge and without adding a specific charge under s. 325. A. I. R. 1934 Oudh 251 ~ 11 0. W. N. 
698 = 1934 0. L. R. 494 = 35 Cr. L. J. 943 = 149 I. G. 343 = 1934 Cr. C. 710. A charge of rioting does not 
include as a minor offence any specific act of violence by an individual accused so as to authorise under s. 238, 
a conviction under s. 352, I. P. C. 9, Pat. 642. 


SECTION 239. 

Notes.— 1. Offences committed in the course of the same transaction— clause (d).— A precise definition 
oithe e'tpression “ the same transaction” cannot be formulated , and each case must depend on its own facts. 
It is for the Court to decide whether in each case there is sufficient continuity of purpose between the acts of 
the jointly tried accused to justify it in finding that the transaction was in reality a single one. 57 B.400 ; 8 
liuck. 199. To justify a joint trial there must be evidence that there was prior consultation or community of 
purpose amongst the accused. A. I. R. 1933 Nag. 388 = 16 N. L. J. 196 =: 34 Cr. L. J. 1175 = 146 I. G. 116 = 
1938 Cr. C. 1552, The usual tests applied to decide whether different acts are parts of the same transaction are 
proximity of time, unity of place, community of purpose or design and continuity of action. A. I. R. 1934 Oudh 
499 = 11 0. W. N. 1309 — 1934 0. h, R. 810 == 35 Cr. h. J. 1496 = 152 I. C. 103 ^ 1934 Gr. C. 1379. In a transaction 
all the persons engaged need not have a common object. 53 M, 937. Where certain villagers contrary to the orders 
of the Public Works Department but with the object of obtaining a common benefit, vis.j to get water to their tank 
opened the sluice and removed the dam which diverted the water from their tank, once in the night and again 
twice on the morning of the next day held, that it cannot be said that the villagers were each opening the sluice 
for his own purpose. They were not distinct acts or independent adventures by different bodies of men each 
acting independently of the other but they were a number of acts for which there was a community of purpose 
or design and continuity of action and should therefore be regarded as one transaction. A. I. R. 1931 M. 225 = 
(1930) M. W. N. 1041 M, Cr, C. 390 = 1931 Cr. G, 321 =: 131 1. C. 458 = 32 Cr. L. J. 753 = 35 M. L. W. 98. See 
note 2 to s. 235. - . . . 
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2. What proTTisioBS of the former part of this chapter apply to this section [/*. 597, 4]— The pro- 
visions of s. 239 stand by themselves and the scope thereof cannot be extended by the use of the provisions of 
sections not referred to in s. 239. A joint trial of two persons on three separate charges of embezzlement or in 
the alternative with abetment thereof is illegal as each accused has to meet six distinct sets of circumstances. 
The provisions of s, 236 cannot be utilised to declare the charge in the alternative of embezzlement and abet- 
ment thereof to be one charge. 61 544. But in 56 C. 1106 it was held that where two or more accused persons 

were tried together under s* 239 it is possible to have an alternative charge against one of the accused persons. 
Provided the offences were committed in the course of the same transaction it is immaterial whether the 
charge is an alternative one under s. 236 or is a distinct charge. A. I, R, 1929 CL 160 = 30 Cr. L. J. 619 = 116 L G. 
369 13 A. L Cr. R. 4. 

3. !n a joint trial of two or more persons, one or more of them could be further charged with 
another offence.*— Three accused persons were charged jointly under s. 411, I. P. C. for being in dishonest 
possession of stolen property belonging to one individual One of the accused was further charged under 
s. 411, L P. C. in respect of property stolen from another individual on a different date. It was held that 
there was no misjoinder. The joint trial of the three accused under the first charge was proper as the 
offence was committed by them in the course of the same transaction. As regards the additional charge 
against one of the accused, s. 234 permitted the framing of charges for more offences than one of the 
same kind, not exceeding three and there is nothing in s. 239 that as regards one or more of the persons 
accused there should be no application to that person or persons of the previous sections such as s. 234 
1934 A. L. J. 658« A. I. R. 1934 A. 811 = 4 A. W. R. 294 = L. R. 15 A. (Cr.) 143 = 1934 A. Ii. R, 791 = 33 Cr. L. j! 
1224 = 150 1, C. 1140 = 1934 Cr. a 996 = 21 A. I. Cr. R. 259. 

4. Misjoinder renders the trial iUegal [P. 598, n. 10]— Where persons accused of different offences 

not committed in the course of the same transaction are jointly charged and tried, the trial is illegal S. 537 
does not apply to a case of this nature. A. I. R. 1933 A. 354 = 1933 A. h. J. 1595 = L. R. 14 A. (Cr.) 107 = 34 Cr. 
L. J. 863 = 144 L G. 974 = 1933 Cr. G. 627 = 19 A. I. Cr. R. 319 5 A. 1. R. 1934 B. 255 = 35 Cr. L. J. 1234 151 1, c! 

99 = 1934 Cr. C. 946 The legality of a joint trial depends on the accusation and not on the result of the 
trial A. L R. 1929 C. 160 = 30 Cr. h. J. 619 = 116 1. a 369 = 13 A. I. Cr. R. 4. 

5. Gases where joint trial held valid [P. SQS']— Joint trial of several receivers of stolen property 
[See P. 604, « 35]— The phrase “possession of which has been transferred by one offence” in clause (/) 
is a reference to the original theft of the stolen property. Where the property was originally stolen on one 
occasion this section will apply. A. I. R. 1982 B. 201 = 34 Bom. L, R. 801 = 83 Cr. L. J. 394 = 187 I. C 146 
^ 1932 Cr. C« 305. 


Persons charged with offences under s. 376. 1. P. C- Where two police-men committed rape succes- 
sjvely on a defenceless woman in the poUcestation, it was obvious that the separate acts of rape could 
not have been severally committed unless they had been tacitly agreed to or reciprocally connived at 
by each of the accused in his turn. There was either a tacit agreement between them or an acquiescence 
on the part of each in what the other did The transaction was therefore essentially single and a ioirtt 
irial was proper. 67 B. 400. ^ 


fount trial m cases of conspiracy [P, 600, n. 22]— Where one accused was caught while in possession 
of revolutionary leaflets and another accused was found distributing similar leaflets at a different place 

there is nothing wrong in introducing s. 120-B, I. P. C. to justify a joint trial. 37 C. W. N, 426 A I R r* 

Cr. L. J 1073 = 1® 1. C. 814 = 1033 Cr. C. 967. Joint trial of persons chargL witlfhe o&n<?o^ 
conspiracy and also with the offences alleged to have been committed in pursuance of the conspiracy is 
permissible, because the substantive offence of conspiracy and the offences committed in pursuance thereof 
form one and the same transaction. A. I. B. 1934 A. 61 = 1934 A. L. J. 882 = 1984 Cr. C. 130 ~ 131 1 C 449 - 
83 Cr. L. J. 1849 5 33 B. 8445 (1983) M. W. H. 328 5 7 Bang. 821. note 5 to s. 235. ^ “ 

wn. charged unth f^gery and abetment of forgery and using forged docutnenis as genuine.- 

Where one of the accused forged the document and the other assisted hinf in the commission of 4 See 
82 a genmne, the offences formed part of one and the same transaction and a joint trial was 
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Offences under ether ^cts — ss, S and 4, U P, Gambling Act-^The offence of keeping a gaming house 
aad the offence of using it are offences committed in the same transaction and the offenders can be jointly tried. 
A. 1. R. 1929 A. 937 ss. 1930 A. L. J. 229 = L. R. 11 A. (Cr.) 21 = 31 Cr. L. J. 35 120 L C. 266 1929 Gr. G. 665 =» 

13 A. L Gf.R.138. 

6. If offences are distinct and separate, joint trial illegal-'[P. 603, n. 34]— Where two persons were 
charged with misappropnatiou of various items, but they were independent transactions carried out by the 
accu:>ed independently of one another a joint trial of the two persons was illegal. 11 Pat 779, Where the 
accused were charged at one trial with having committed six dacoities in one night, held that the mere fact 
that the dacoities were committed in one night will not make the six dacoities part of one and the same 
transaction. A joint trial of all the accused in respect of the six dacoities is an illegality which could not be 
cured by s. 537. A. I. R. 1934 Oadh325=: 11 0. W. N. 731 =» 1934 0. L. R. 564 35 Cr. L. J. 1043 ==:149 L CL 

959 ^ 1934 Gr. a 878. 

i " 7. Cases where joint trial held illegal {P, 601}-- Persons charged with offences under ss. 401 and 411, 

I. P C — The offence of being a member of a wandering gang of persons of the kind described in s. 401, 1. P. Cm 
and the offence of receiving sto en property from members of the gang on different occasions cannot be said 
to be committed in the course of the same transaction. A. I. R. 1932 Lah. 486 = 138 I. C. 424 ~ 33 P. L. R. 
736 == 1932 Gr. G. 624 »= 38 Cr. L. J. 584. 

~ Persons charged with abduction^ kidnapping and abduction^ etc , — Where some of the accused were 
charged with kidnapping and abduction, some with abduction only and another with concealing the kidnapped 
person under s. 368,1. P. C. the joint trial of all the accused was illegal. A. I. R« 1933 C. 563 ss 144 L CL 93 » 

34 Cr. jii. J. €82 ^ 1933 Gr. C. 940. 

Persons charged under ss.2^0y 243 240/243 109, / P, C—Where one accused w^as charged under 

s. 240, 1 P. C. with offering a coin knowing it to be counterfeit, another under s. 243, I. P. C for bei g in 
possession of such a coin and a third who was a resident of a differei.t place, under s. 240/243/109, L P. C. and 
there was no evidence of conspiracy, it was held that a joint trial was illegal. A. I. R. 1933 Lah. 223 « 1933 
Cr. G. 348 =» 146 1. C. 261» 34 Cr. L. J. 1253. 

Joint trial of thief and receiver of stolen property {P. 599, «. 17]— Ordinarily speafeing theft and 
receiving of stolen property are not part of the same transaction. Where the theit w’as completed and later 
on the persons alleged to be thieves endeavoured to dispose of the property with the assistance of friends and 
relations, the faces w^ould not make the offences part of the same transactioa A. I. R. 1929 Lah. 142 == 29 Cr. 

L. J. 1080 112 I. G. 534. 


• - SECTION 240. 

Note. — ProTisions of the secMon not confined to the trial Court [P. 606, See n, 6] — ^The provisions of 
s. 240, apply to every grade of Court, not only to the Court of trial The charge can be withdrawn in the Court 
of revisioa 51 A. 977. 


CHAPTER XX. - . 

Of the Trial of Summons-cases by Magistra.tes. 

SECTION 241. 

Note*— Chapter not applisahle when warrant-case and summons-case arc jointly tried [P. 607, n. 2]—. 
When a summons case and a Wdrrant-case are tried together the procedure to be foUow’ed is tne procediirV 
prescribed for warrant-cases. A. 1. R. 1933 Rang. 343 34 Cr. L. J. 1130 = 146 I. C. 173 = 1933 Gr. G. 1153. 


SECTION 242. 

Notes.—!. Effect of omission to state parti 3iilar3 of offence.— An omission to state the particulars 
of the offence, unaccompanied by any probable suggestion of failure of justice having been thereby occasioned, 
is cured by the provisions of ss. 535 and 537, A, I. R. 1932 Nag. 127 28 N. L. R. 163 = 1932 Cr. C. 673 5=» 33 Cr» 

IuJ,98S«li01.C. 113. 

12 
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iCBap. XX, 

2. Magistrate need not record questions put to accused.— ‘This section does not say that the Magistrate 
shall make a record of what he stated to the accused in explaining the offenre. It is sufficient if the proceed- 
ings '-how that he had orally explained to the accused what the offence was and asked him to show cause. 
A. I. R. 1934 Nag. 253 = 153 I. C. 427 == 1934 Cr, C. 1297. 


SECTION 243. 

Notes.— 1. Procedure if plea of “guilty” is not accepted [P. 60S, See 2] — ^The Magistrate has a 
disc^'etion loaccept or notto accept the plea of *‘gulty.'* If he does not accept the plea of “guilty** and 
proceeds to hear evidence, he must then sati'ify himself that the evidence justifies a conviction. If he 
hears the evidence and it does not prove the facts of tiie charge, it is not open to him to go back and accept 
the plea of guilty and sentence the accu-ed. It »s no* doubt o'pen to the Magistrate to accept the plea of guilty 
and cal for eviden^'e to enab’e him ti^ arrive at a proper conclusion as to the sentence. But that is a 
different matter. 33 Bom. Ii. R. 340 (F. B.) = A. I. R. 1931 B. 195 = 1931 Cr. C. 339= 181 L G. 473 = 32 Cr. 
L. J. 719 = 16 A. I. Cr. R. 322. 

2. Admission of truth of allegation does not amount to plea of guilty.— Where the accused, in 
answef td the Magisiraie’s questions said that he “ admitted the truth of the allegation “ it is difficult to 
construe this as an admission that he has “committed the offence of which he is accused.** A. 1. R. 1931 
Nag. 10 ' = 14 N. h, J. 39 = 1931 Cr.’G. 432 = 32 Cr. L. J. 1132 == 134 I. C. 261 ; A. I. R. 1932 Lah. 863 = 33 
P. L. R. 273 == 1932 Cr. G. 492 ■=: 133 I. G. 490 = 33 Cr. L. J. 646. Where the accused answered “ guilty ” but 
proceeded tu explain how he vv IS not responsible for the acadent, it was held that Courts should -not be 
astute to construe technical words inadvertently used by accused persons not trained to the TawH against 
them, hut should look to the statement as a whole and place a fair and liber 4 constru<'tion on it giving the 
benefit of everj^ rtasonable doubt to the accused. A. I. R. 1934 Nag. 65 = 30 N. Ii. R. 317 = 35 Cr. U. J. §96= 
143 I. C. 541= 1934 Cr. C, 272. 

3. Admission -of each accused must be recorded separately. — The section requires the words of each 
accused as nearly as possible to be recordetl. To record one admission for a number of accused personsis 
open to objection. A, I. R. 1932 Sind 211 = 1932 Cr. C. 902 = 26 8. L. R. 343 =« 34 Cr. Ii. J. §7 = 140 
I. G. 697, 


-- . SECTION 244. 

Notes.— 1, Magistrate must examine complainant and his witnesses [P. 609, n. i]— Where the accused 
pleads that the acts al eged formed no offence, it is the duty of the Magistrate to hear all the evidence in 
support of the prosecution. Failure to obey the compulsory provisions of this section cannot be justified 
54 A, 416. .. . , 

... 2. - Magistrate bound to compel the attendance of witnesses already summoned [P, 610, n. 6]— There 

is no discretionary pow'er given in summons-cases by s. 244 t ' refuse to compel the attendance of a witness 
upon whom the C ourt has already issued process. A. L R. 1988 Pat. 494 = 14 P. L. T. 453 = 84 Cr. L. J, 1203 « 
146 L C. 54 = 1938 Cr. G. 1033. 


I SECTION 245 * . „ .r" 

Notes —1. Order of acquittal cannot be parted without taMng eYidence for prosecution [P, 61 1, 8] 
—It is not open to the Magistrate to refuse to examiiie the cornplainant and the witnesses produced by him 
and the acquntal of the aepu'^ed without rerording any evidence is clearly illegal. (1931) M, W. N. 1050 35 

MCli. W. 140 = A. I. R. 1932 M. 25 (2) = 83 Cr. L J. 274 = 186 I. C. 314 = 18 A. I. Cr. R. 15. 

, 2. On conyiction the Magistrate mostpas5 some sentence [/*. 611 «. 7]— Both section« 245 and 2S8 
are mandatory \ rovisions and the Magi-traie is bound to pass a sentence according to law, even though it may 
be nominal, ii he hnds the accused guilty. 12 Ran . 419. 


^ ‘ ‘ SECTION 247. 

Notes.— 1. On nen- appearance cf ccmplainanx complaint must be dismissed [P. 612, 2J— If the 
cemplahnant is absent w^hen the case is called up iheie is noihing illegal in tne Magistrate’s dismissing 
the case. What latitude he will grant, is euiirely discretionary. (1932) M. W. N. 647 = 86 H. Ii. W. 379 ^ 
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A. I. R, 1932 M. 563 = 5 M. Cp. C, ISl = 133 I. C, 233 = 1932 Cp. C. 662 33 Cr. L, J, 579. But the mere unex- 

plained ab-ence ot a complainant when the case is called, not for hearing but only for the purpose of fixing 
a new date, is not a good ground for taking aciiou eiiher under ihis section or under s. 259. 36 Bom. L. R. 
105 = A. 1. R. 1934 B. 130 = 35 Cp. L. J. 1139 = 150 I. C. 853 = 1934 Or. G. 473 = 21 A. I. Cr. R. 3i6. If the case 
was adjourned only for judgment, the Court should not acquit the accused under this section, uhii.h can 
be applied only when the case is adjourned fur kearwg, (1933) M. W. N. 1271. 

2. Complainant must b3 prassnt only on the d3kt3 fiX 3 d— dissmhial of complaint other than on date 
fixed is a nullity. — The words of the section provide tor the dismissal ot a complaint in the absence ot the 
complainant on the day fixed for the appearance ot the accu^ed. If the Magistrate under a mistake took 
up the case on a day for which it was not fixed and di-^missed the complaini, the order of di-missal is not 
one under" s, 247 and is a mere nullity. 1934 A. L. J. 1061 A. I. R. 1934 A. 1025 = 4 A. W. R. 794 = 
1934 A. h. R. 1153 = 153 1. C. 407 = 1934 Or. C. 1335. 

3. Hast the accused be acquitted on death of complainant ? [P. 61 2, n. 4] — It is open to doubt 
whether this section applies to a case where the complainant is dead, if it dues not, there is nothing 
to prevent the Magistrate from going on with the piocecdings. But even it it does apply, there i- nothing 
in the section to prevent an adjournment of the case to enable another complainant to be subsututeU, 
A. I. R. 1932 Nag. 72 = 23 N- L. R. 49 = 1932 Cr. C. 372 = 137 I. C. 91 ^ 33 Cr. L. J. 407 = 18 A. I. Cr. R. 31. 
But it was held by the Madras High Court in 51 M. 839 that on ihe death ot the complaiiiaiit in a summons- 
case the Magistrate should under this ^eclion dismiss the complaint and that it would be illegal for h m 
to grant an adjournment to enable the deceased complainant’s son to come on the record and to proceed with 
the inquiry. 


EFFECT OF ACQUITTAL. 

4. Acquittal under this section bars trial on the same f cts [PI 613, «. 17]— When once the 
accused is acquitted under this section a turtlier complaint on the same lacts does not lie, even it good 
cause be shown for the absence ot ihe complainant as that the complainant’s counsel mistook the dale of 
bearing. A. I. R. 1934 Lah. 211 ^2} = 1934 Cr. C. 446 = 152 L C. 156. 

In a summons-case the fact that the Court adopted a warrant-case procedure cannot affect the right 
of the accused to an acquittal under this section even though the order is described as one of discharge. 
(1933 jM. W. H. 1273. 


SECTION 249. 

Note. — No further inquiry under s. 436 when proceedings stopped und^r this section [P. 616 , /k 3] 
—When proceedings are stopped under this section it does notam >untioa dismissal of complaint under s. 203 
or s. 204 (3) or discharge of a person accused of an offence. S. 436 does not thereiore apply to an order 
under this section and an order for further inquiry cannot be made in such a case. A I. R. 1934 A. 17 = 1934 
A L. J. 360 = 1934 A. L. R. 341 = 35 Cr. L. J. 564 = 147 1 . C. 1023 = 1934 Cr. a 43. 

SECTION 250. 

OBJECT OP THE SECTION. 

Notes.— 1. Object of the section not punitive— compensation not fine [iP 618, «. 3] — There is no 
provision in the Code that Government is to be compensated in any way under this section. An order 
for compensation directing that half the amount should be paid as fine to Government, is illegal. A L R. 1933 
Nag. 296 = 34 Cr. L. J. 1163 = 146 I. C. 14 = 1933 Cr. C. 1247 = 80 N. L. R. 15. 

IN RESPECT CF WHAT CASES COMPENSATION MAY BE ORDERED. 

■ 2 . In cases cither friYolous or vexatious [P, 619, n. lo]— There should in the first place be a definite 
finding that the complaint is false. The Magistrate should in the second p ace make up his mind whether he 
considers it to be frivolous or whether he considers it to be vexatious. Frivolity is one thing and vexation, 
quite another. It should not be left ambiguous upon w’hich of these tw’o counts the order is being made. But 
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Upon whichever grounds the Magistrate intends to proceed, it is incumbent upon him to set forth his reasons. 
A. I. R. 1932 Sind 156 =* 133 1. C. 635 = 26 S. L. R. 299 ==: 33 Cr. L. J. 6M = 1932 Cr. C, 692 ; i. I. R. 1932 Lah« 
554 33 P. Ii. R. 6r9 = 1932 Ci*. C. 713 = 143 I, C. 639 34 Cr. L. J* 80 ; A. I. R, 1933 Sind 226 = 27 S, L. R. 

78 =::= 34 Cp. L. J. 767 =« 144 I. C. 412 = 1933 Cp. C. 796. A Magistrate should come to the conclusion that the 
complaint was lalse and either irivolous or vexatious only after he had heard the explanation of the complainant. 
Though there may be good reasons for discharging the accused, when it is sought to make the complainant 
pay compensation, it must be affirmatively pioved that the complainant knew or hrd good reason to believe 
that the com plaint that he made was false. A. I. R. 1934 Sind 18 = 35 Cp. L. J. 1033 = 149 1. C, 946 = 1934 Cp. C* 
227 5 A. I. R. 1929 Sind 113 = 39 Cp. L. J. 433 = 115 I. C. 334 = 1929 Cp. G. 107 == 12 A. I. Cr. R. 425. When all 
the wiLiiesaes lor the prosecutioii have not been examined, an order for compensation should not be made 
except in very exceptional cases. (1933) M, W. N. 900. luformaiion which is merely based upon suspicion, if 
it be expressed as a positive accu-alion, ought lo be regarded as both lalse and vexatious within the meaning 
ot this seciiuii. A. I. R. 1932 B. 177 = 34 Bom, L. R. 239 = 33 Cr. JL. J. S92 = 137 1. C. 129 = 1932 Cp. C. 236 ==» 
18A.L Cp. R. 11. Where criminal proceedings are started not really bomfiae but with a view to bring 
pressuie to hear against an opponent in a civil dispute, the Magistrate is abundantly jusiined in proceeding 
agai«i>t the comp lainant under this section. A. I, R. 1933 B. 233 = 35 Bom. L* R. 484 === 1933 Cp, G. 656 = 144 
L C. 922 = 34 Cp. L. J. 873 == 20 A. I. Cr, R. 343. 

3. Accusation mast be about iha commission of an ofCsnce. ’’-—Section does not coyer application 
under s. 107 IP. 620, «. 1 1]— ihib section does not cover proceedings under Chapter Vlil, as an institution of 
proceedings under s. Iu7 is not an accusation ot an offence. A. I. R. 1935 Bah. 29 = 1985 Cr. C. 20. 

4. Compsnsation not to be granted in cases exclusively triable by Court of Session ^P. 620, n. 12}—* 
This section is not applicable to offences tiiabie by a Couit ot Session according to CoL 8, Sch. II. Where a 
complainaiii brings a joint accusation ot both classes of offences and the Magistrate finds them both to be false, 
he ib competent to award compensation only in respect of offences triable by a Magistrate and if compensation 
is awarded for both kinds of ofleuces and it is not possible to apportion the amount so awarded between the 
two, the order is bad for uncertainty and must be set aside as a whole. 11 Lab. 558. A pomplainant should 
not be allowed by mentioning a section, a charge under which is exclusive.y triable by a Court of Session, 
thereby to bind the Court and at the same time protect him-.e!! against a fine for bringing a false and frivolous 
or vexatious accusation. The criterion should be tue form of proceedings, *>., whether they were conducted 
under Ch. XVUI or Ch. XXI. 53 A. 461, Where a Magistrate trying a case apparently within his jurisdiction 
finds that there is no case and that it had been brought frivolously and vexatiously, he is entitled to act 
under s. 260. Ii is not incumbent on him to go out of his way to find that a case exclusively triable by 
a Court of Session might arise from the facts before him, if they were proved. A, I. R. 1980 A. 2^0 = 
1930 A. L. J. 465 = L. R. 11 A. (Cp.) 87 = 31 Cr. L. J. 563 = 123 I. C. 756 » 1930 Cr. C. 443 =: 13 A. 1. Cr. R. 451. 

3, No compensation fop cases instituted on police report [P. 620, n. 14]— This section will not 
apply to a case instituted on a police report or on information given by a police-officer. A. 1. R. 1932 Sind 
156 ^ 133 1. C. 635 == 26 S. i.. R. 299 = 33 Gr. L. J. 644 =» 1932 Cr. G. 692. 

WHO MAY BE MADE TO PAY COMPENSATION, 

6. Person giving false information to Village Magistrate [P, 621, n. 17]— Where a person gave false 
information to a Village Headman about the commission of a non-bailable offence as a result of which the 
police charged the accused, and the Couit found the information given to be deliberately false, an order for 
compensation could be made under this section. (1935) M. W. N, 81. 

PROCEDURE IN SECTION TO BE STRICTLY FOLLOWED. 

7. Complainant must be called on to show cause and bis objections recorded f/’, 623, «. 27] — It 

IS mandatory to give the complainant or informant an opportunity to show cause why compensation should 
not be ordered to be paid by him. Failure to give such opportunity will render the order uxisustainabls; 
A. I. R. 1933 Oudb 37 9 1). W. N. 943 = 34 Cr. L. J. 44 = 1933 Cr. C. 70 === 140 I. C, 652. The complainant must 

be given a tub cuance to prove his case. (1934) M. IS. N. 402 (2). 

8. Ha^trate bound to record reasons \JP, 623, n. 28] — Even in records of summary trials under 

Ch. XXIl where the Magisti ate or Bench acts under s. 250, the requisites as to recording of reasons must be 
caniedouu A.I.R. 1930ML 929 «= 69 M. L. J. 319 = 32 M. L. W. 283 ^ (1980) M. W. N. 1047 =« 3 M. Cr, C. 289^ 
OK 32 207=^129 LC.87»193Q Cr. C. 1141. 
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9. Whether order for payment of compensation mnst form part of the order of discharge or 
acquittal [/i 623, «. 30] — The order directing the complainant to show cause must be contained in the order 
of discharge or acquittal though the actual order of payment may be made in a subsequent order. An 
accused person cannot apply after the order of discharge or acquittal has been passed, for the initiation of 
compensatory proceedings. A. I. R. 1933 Nag. 296 = 30 N. Ii. R. 15 = 34 Cr. h, J. 1163 = 146 I. C. 14 == 1933 
Cr. C. 12W. Where the order of discharge is not written out until the complaii ant has had an opportunity 
to show cause, there is a sufficient compliance with the section. A. I. R. 1929 C. 332. When the order to show 
cause is, though not a part of th^ judgment, signed immediately after Judgment, it can be taken to be part 
of the same proceeding and continuation of it. 9 Pat. 100. 

APPEAL AND REVISION. 

10. Are appeals onder this section governed by Chap. XXXI ? [/*. 625, tl 33] — Under s. 250 (3) 
a complainant against whom an order for compensation is made, is. so far as the right of appeal is concerned, 
put on the same footing as if he had been convicted and sentenced to pay a fine. To find out in what Court 
the appeal is to be tiled we have to resort to the general chapter on appeals and that is. Chap. XXXI 
and the section applicable is s 407. Such an appeal is therefore one under Cnap. XXXI, and the Appellate 
Court has power under s. 428 to take additional evidence. 53 M. 638. 

11. Powers of appellate Court.— The section under which the appeal is heard is s. 423 (!') {c) 
which deals with an appeal from any other order. There is nothing which debars the Judge in appeal 
from going into all the facts of the case in order that he may determine whether the case is false and 
vexatious. It may be that in doing so he may come to findings of fact showing that the acquittal was 
wrong That however, is quite immaterial. Right or wrong, he cannot set aside the acquittal, but he can 
set aside the order of compensation if it is based on wnrong findings of fact. 88 G. 1436. 

12. Notice to accTiaed [P. 625, «. 34]— Having regard to the wording of this section and s. 422 it 
has to be held that notice to the accused to whom the compensation was ordered to be paid is not necessary ; 
but seeing that in ca es under this section the accused is the only person really interested in upholding 
the order, in most cases it is desirable that notice should be given to him. A. 1. R. 1932 B. 177 = 34 Bora. L. R. 
2S9 rr:: 33 Gi>. L. J. 392 =» 137 1. G. 129 ss 1932 Gr. C. 236 = IS A. I. Gr. R. 11 ; A. 1. R. 1933 Lah. 545 (2) » 143 
I, G. 86 = 34 P. li. R. 442 = 34 Cr. li. J. 533 r=r 1933 Gi*. G. 816. 

MISGilLLANEOUS. 

13. Compensation how to be recovered.— By reason of the provisions of s. 547, money ordered to be 
paid as compensation under this section is recoverable as if it were a fine ; and the methods of recovering a 
fine a^e provided by s. 386. A. I. R. 1932 Pat. 301 (F. B.) = 13 P. Ii. T. 536 = 1932 Cr. C. 773 = 33 Cr. L. J. 958 
^ 140 L C. 72. 


CHAPTER XXL 

Of the Trial of Warrant-cases by Magistrates. 
* * * * * 


SECTION 252. 

Kote.— Right of accused to cross-examine witnesses before framing of charge [ P, 628, n. 7]— The 
words " take all such evidence as may be produced ” cannot be construed as necessarily conferring oi 
including the right of cross-examimtion. In the absence of specific provision for cross-examination the 
phrase may mean not only exarai nation-in-chief, but also cross-examination and re-examination. Bui 
when express provision for cross-examination is made as in s. 256 then the phrase mentioned cannot 
construed as giving a separate and independent right of cross-examination. But although the accused 
has no absolute right of cross-examination before the framing of the charge, the Magistrates would gene 
rally be exercising a proper discretion if they did permit some cross-examination before charge is framed 
fiA A 212. But in A L R. 1935 Nag. 8 =: 154 L C. 369 = 1935 Cv. C. 77, it was held that the accused had i 
eight to cross-examine the prosecution witnesses before the charges were framed. S^e 8 Luck. 135, 

See note 2 to & 256. 
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SECTION 253. 

jjotes.— L Docs the mention in the charge of a minor offence imply a discharge of the major 
offence?— Hefcre there Ctiii be a discharge, a fortiori an implied discharge, the foundation uf a charge in 
the shape ot an accnsaiion or an allegation that the mure serious offence has been committed, must 
be in existence, and though it is true that the framing of a charge under a minor section is tantamount 
to ii discharge under a more serious seciion of the same type or family of offences, it is only true if the 
commi>sion ot a more serious offence has been alleged from the start and the Magistiate must visualize or 
have been invited to visualize the p )ssibiliiy of framing a more serious charge. A. I, R. 1931 Lah« 402 (2) =« 
1931 Cr. C. 642 = 133 L C. 633 = 32 Cr. h. J. 1029., 

2. Whether Magistrate can revise proceedings after discharge [P. 631, «. 18]— A complaint 
was made of offencei panishable under ss. 406, 409 and 477, L P. C The Magistrate framed a charge under 
s. 204. 1. P, C., and eventually acquitted the accused. On revision, the High Court ordered a retrial in respect 
or the charge under s. 204. The Lower Court then framed a charge also under s. 409, 1. P. C. Held that 
when a char^^e was framed only under s. 204 it amounted to a discharge of the accused in regard to the 
other offences and the framing of the additional charge on retrial cannot be justfhed. (1932 )M. W. N.1218 
= 36 M. L. W. 623 = A. I, R. 1933 M. 65 (2) « 5 M. Cr. a 346 «= 33 Cr. L. J. 825 = 139 I. C. 852 ^ 1933 
Cr. G. 109 dhttn^uzsking 31 M. 543. 

3, Discharge— when to be under sub-section (1) and when under anb-section (2).— The Court has two 
alternatives to follow. It may take all the evidence and then decide as prehcnbed by sub-section (1). 
But if, on the other hand, it finds that the ca>e is so transparently false or beyond the jurisdiction of 
the criminal Courts, it is competent under sub-section (2) to discharge the accused without hearing the 
evidence. But the two clauses should not be mixed up. A. I. R. .1935 Peah. 23 1935 Cr. G. 171. A 
Magistrate can discharge the accused at any stage before _ recording any evidence, or if in the course 
of recording evidence, he is of opinion that the charge is groundless. 53 C. 346. The Magistrate is 
not bound to exainine all the witnesses that may be offered or available before taking action under sub-section 
(2). 52 M. 937. 


SECTION 254. 

Notes.—!. When charge to be framed [P 632, »/. 3]— S. 254 requires a Magistrate to frame a charge 
only when he is of opinion that an offence punishable wiih derilh, tra* sportaliun, or imprisonment for a 
term exceeding six months, has been committed. An omission to frame a charge is no ground lor setting 
aside the conviction. Even if the omission appears to have occasioned a failure of justice, the HLh Court 
could order under s. 535(2) that a charge be framed and that the trial be recommenced from ihe point 
immediately after the framing of the charge. 33 A. 256. 

2. Effect of faRare to frame charge.— Under this section, it is not wiihin the discretion of a 
Magistrate to frame a charge or not The section is mandatory and he is prima facte bound to frame a 
Charge. This section is applicable to Presidency Magistrates also except in re.-.pect of those cases falling 
under s. 362 (4) under which he need not frame a charge in cases in wnich no appeal lies. But if no objection 
is taken before the Magistrate as to the absence of a formal charge and if there is no failure of justice 
thereby, the irregularity may be cured. A. L R, 1932 C. 865 = 55 C. L. J, 443 ^ £6 a W. N. 791 ^ 138 I. a 756 = 33 
Ov. Ii. J. 323 » 1932 Cv. a 839. 

3. Power of Court to examine witneases [/> 633. 93-Section 540 gives the Court ample powers to 
summon any material witness at any stage of any inquiry or trial or other proceeding under the Code and 
once such evidence has been admitted on the record the Magistrate is bound to consider it while deciding 
whether a charge should or should not be framed. A. 1. R« 1933 Lab. 861 = 144 L c. 331 ?=! 34 P, L. R. 719 
=:34 Cr. Ii. J. 735 ^ 1933 Cr. a 819. 


SECTION 256. 

Notes. 1. Applisabilitj of aectioii.— It is not correct to state that this section applies only where the 
charge is framed beiore all the wimesse'. for the prosecution are examined (1932) M. W. N. 857 ss 37 M.D; 
W. 134 ss A. L R. 1032 M. 559 5 IS. Cr. G. 263 « 33 Cr. L. J. 783 =* 139 L C. 203 — 1932 Cr. C* 889. 
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CROSS-EXAMINATION OF PROSECUTION WITNESSES. 

2. Section does not prohibit cross-examination before charge [/*. 636, n. 5]— Although the accused 

has no absolute right of cross-exam inali *n before the framing of the charge, the Magistrates would generally be 
exercising a proper discretion if they oid permit some cross-examination at least, at that stage. 54 A.212e In 
Il« I. R. 1924 M. 733 = 81 1. C. 44 = 25 Cr, L, J, 556 it was held that no Magistrate or Court can reiuse to allow 
an accused to cross-examine prosecution witnesses before the charge is framed, and that such a procedure is 
most irregular and in contravention of law. L R. 1932 M, 559 1932 Or* C. 539 = 37 M. L. W. 134 = 

(1982) M. W. N. 857 := 139 L G. 203 = 33 Cr. L. J. 733 == 5 M. Cr. C. 265. See also 8 Lack. 135 ; A. L R, 1935 Hag. S 
as 154 L C. 369 = 1935 Gr. G 77. See note to s. 252. 

3. Accused is entitled to ha^e prosecution witnesses recalled after charge [F. 636, n, 6]— Where at 
the commencement of the trial the accused proiessed to take no part in it, but after the charge had been 
framed he cha iged his mind and claimed that a.l the prosecution witnesses should be recalled, and on the day 
when they were present professed his inability to cross-examine them on the ground that he had not been 
furnished with copies of their statements, and requested that they may be recalled for cross-examination or at 
least as defence witnesses, but the Magistrate dec.iued to allow him further opportunity to examine them it 
was held that the M igi-.trate’s refusal was unreasonable and prejudiced the trial of the accused. A. I. R. 1931 
Lah. 1S6 5= 32 P. L. R. 13 — 1931 Cr. C. 306 = 32 Cr. L. J. 1292 = 134 L C. 530. Failure to ask the accused 
whether he wishes to . cross-exam.ine the prosecution W'itiiesses, vitiates the trial (1932^ M. W. H. 857 = 
87 M. L. W. 134 =- A. I- 1932 M. 559 = 1932 Cr. G. 539 = 139 I. C. 203 = 33 Cr. L. J. 733 = 5 M. Cr. C. 265. 
IS^Viivit there is a possibility of the accused having been prej idiced, the conviction should be set at-i.le. 
A« L R. 1233 Sind 135 = 147 I. C, 892 = 1933 Cr. C. 333. Failure to act in accordance with this section is not a 
mere irrt-gulai ity, but an illegality. A. I. R...1929 Sind 151 = 30 Cr. L. J 880 = 118 I. C. 200 = 1929 Cr, C. 319. 
Where the wiine.sses for the pro>ecution alre^idy examined, are not offered for cross-txami nation after the 
framing of the charge, it wil) b extremely difficult to say that the accused has not thereby suffered substantial 
injury. The answer must depend on the facts and circumstan es of each case. A. L R* i929 A. 904 = L. R. 10 
A. (Cr.) 151 = 31 Gr. L. J. 14 = 120 L C. 203 = 1929 Gr. C. 436 = 13 A. L Cr. R. 15. It was held in 7 Luck. 699 
that the provi4ons of ihis se<tion are merely directory and are not provisions relating to the mode of trial but 
only lay down a rule of procedure and therefore a non-compliance with these provisions is no more than an 
irregularity in procedure which can be cured by s, 637. 

4« Right of accnsed.fn proceedings mnder s* 110. [P 636, n. 7]— A person proceeded against under 
s. no has no right to further cross-examine prosecution witnesses under this section. A. I. R. 1933 Rang. 29 =ss 
84Cr.L.J. 463 = 142 LC.,752 = 1933 Cp.C. 277; A. I. R. 1933 Sind 8 = 27S. L. R. 19 == 34 Cr.L.J.9 = l40 
LCl 170*.^ 1933 Gr. C. 32 = 19 A. I. Gr^ R, 96 ; 53 H. 173. But see -52 A. 443 where it was held that s. 256 was 
applicable to inqu ry into cases under s. 110 so far as practicable. 

3. Accused shall be required to state at the ommencement of the next hearing of the case.— Failure 
to' record reasons for asking the accused forthwith whether he wishes to recall any of the prosecu ion witnesses 
for further cross-examination is only an irregularity which w’ill be cured by s 537 if no failure of justice has been 
occasioned thereby. 32 Bdiu. L. R. 596 = A. I. R. 1939 B. 2il = 31 Cr. L. J. 743 ^ 124 L C, 810. Whether the 
reason recorded is sufffeient or noi^epends on the circumstances of each ca'-e. Where the reason recorded for 
putting the question cm the same date was that the accused was und^^fended. there w»as no illegality as the 
M 'lgisUrate was justified in thinking that the accuse^, not having a Vakil and not w^anting to have one was a 
perfectly g<>od reason uhy the question mi^ht without anv prej>idice to him be pul the -ame day. A. L R. 1930 
M. 977 = (1930) M. W. H. = 3 M. Cx. C. 333 = 32 Cr. L. J. 221 = 129 I. C. 74 == 19S0 Cr. C. 1193. It is not so 
mheh the recording of .he- reasons as -the adequacy thereof, which should count inihe determination of the 
questieh whether the provi^ions of ttiis section have been complied ith If ho good reasons are forthcoming; 
meiely recording them in writing wou'd not save the trial from tne taint ot an incurable irregularity if it 
results in prejudice- to the accused. A. I. R. 1930 Nag. 255 == 31 Cr. L. J. 705 = 124 L C. 619 = 1930 Cr. G.83i. 

6. Accused entitled to adjournment for cross-examining prosecution witnesses [P. 637, «. 12]r-The 
observation of Knox^J in 8 A. L. J. 707 that the accused was not entitled to an adjournment, was quoted with 
approval in A. L R. 1930 A. 495 31 Gr. L. J. 764 = 125 I. C. 32 = 1930 Cr. C. 739. When once the prosecution 

witnesses have been recalled *or further cro-'S-examination as required by this section, it is open to the Court tb 
adjoiirn tbe case on terms under s. 344(1) if the accused requires, an adjournment. (1934; M. W.. H.100; - . - 
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7 Magtetrate’B dlsojfetlott a» to the older in which pro«eo«iion witnesBes ihowid bo oroiB-examlnei.- 
Where the defence desired to cross-examine other witnesses before cross exaniuiinK the compininant on the 
trroiind that to cross-examine the complainant beforehand would emlmrass the detencu, the Magistrate shouM 
Serdse his discretion in favour of the defence and not iasist on the complainant being crossHixamined &« 
merely on the ground that he was a sickly man and was present in Court. A. I. R. 1933 C. 189 87 0. «. *. 

288 = 1933 Cr. C, 238 = 142 I. C. 479 == 34 Cr. L. J. 347, 


SECTION 257. 

Notea.— 1. Magistrate bound to anmmon defence witnesses unless he records reasons for refsalnf to 
summon IR 640. n. 4]— The Magistrate must i.ssue summonses for the attendance <>[ the witnesses for the 

defence unless he takes the responsibility of recording his ground for ndusing the appHcation for any of the 

reasons specified in this section A. L R. 1931 Lah. 66 (2) — 31 P. L. R. 949 130 L C* 816 ^ 1931 Cr. CL 120 w aa 

Cr. L. J. 620 ; 1931 Cr. C. 818 == 32 Cr. L. J. 1176 :=r 184 1. CL 476 A. I. R. 1931 Oudh 336 8 0. W, N. 791, The 

mere fact that the accused has filed a long list of witue-ses is no for refusing to summon them. A Com 

may be entitled to infer from the mere fact that au unduly large number of wit ju‘ss(js have l>cen required to be 
summoned that the application has been made for the purpose of vexation or delay or for (U*ftjating the ends of 
justice. But where the Magistrate does not consider that the application has been mmle for such a purpose, 
he has no option but to issue process under suh-sectii>n (1). 54 A. 331 ; A. I. R. 1933 Lah. 1020 1983 Oa C. 

1557 «= 147 I. C. 398. Omission to give full effect to s. 257 (1) is an illegaliiy and not a mer<i irregularity ani 
thedefectcould not be cured under s 537. But it is open to the revisional Court to direct the trial Court to 
comply with the provisions of law and the accused .should ttot have any gricvancft after such compliance. 
1930 AbIi.J. 226 « A.I.R. 1929 A. 914 (2) =« L. R. 11 A. (Ci?.) 11 30 Cr. L. J. 1155 120 I. C. 128«1929(lr. 

C» 642 13 A. 1. Cv. R. 117. 

2. Refusal to re-snmmon defence witnesses [r. 640, n. Sj—Wlicn the Magistrate issued the proceas 

under s. 257, he undertook to compel the attendance of the witness aiul tlu' <le{ent'« couUl not be held respofr 
sible for his failure to appear. If the Magistrate considered the application h»r proce-s ought to have been 
retused he should have refused it in the first instance, roouding hi^ reasons for tln^ refusal. When he had once 
issued the proce-ss, unless on subsequent .scrutiny he fomid that under this seclioti h<i ought to have refused 
process, he was obliged to take every step in his power to compfl the atumdan e of the witness subject to the 
provisions of suh-section (2). A. I. R. 1931 P&t* 207 ssm 130 1. C. 799 .-xi 12 P. L. T. 372 sx 82 Cip. L. J. 613 1931 Or, 

C. 528 16 A* 1. Cr. R. 261 ; (4982) M. W. N. 1849. Thouj. h once a MagistraU^ has snnmioned witnesses under 

this section, be is not bound to compel their attendance if he is satisfir d that it is unnecessary forHie 
purposes of justice. A. I. R. 1930 M. 632 (1) =: 8 M. Cr. C. 208 =« 31 Cr. L. J. 720 v-x 124 I. C. 606 1930 Cr.C, m 

3. Right to further cross-examine proseomtlon witnesses (>4l, n, 7-Al - rhe proviso to the 
section clearly contemplates the summoning of prosecution witnr.sses who have been cross examined after 
the charge was framed, at the defence stage and indicates that while the attendance of such winiesses should 
not ordinarily be compelled, there is no restriction on their examination, if present. A. 1. R. 1932 Nag. 187(1) 

28 N. L. R. 234 1932 Cr. C. 746 33 Cr. L. 3. 940 » 140 1. 0. 117. Where die acensed applied at a late 

stage for further cros.s-examining a prosecution witness and the Magi.strate pro^x^rly exercised his discretioit' 
in refusing the application, and no grievance was made of this matter in the groimds of ai>peal to (gie 
Sessions Cowrie held there was no defect in the proceedings. A. 1. R. 1933 Pat 098 »» 146 1. C. 880 » 1988 
Or. C. 1360 » 85 Cr. U J. 95. 

4. Proaecntion not entitled to addmoe rebmtting evidence regarding character of accmaedB-Ia 

a warrant-case when the acemed leads evidence ot good (haracter byway of tldcm c, the Code does not 
give the prosecution the privilege of leading rebutting evidence. If the Magistrate in his discretion thinks 
such evidetice essential to the just decision of the case he may summon it, hut the prosecution cannot insist 
on hi-; duing so. A. L R. 1980 M. 443 12 ) = (1980) M. W. N. 96 32 M. L. W. 216 3 M. Cr. 0. 63 81 Cr. L I 

1198«=127 L C. 304 1930 Cr. C. 500 « 15 A. L Cr. R. 156, 

5. This section does not restrict the power of Court to compel prodnotion of doenmentSf etc.^ at W 
ssago nnder a. 94. This section neither controls nor imposes any limitation on the power of the Court -to 
exercise its discretion in using the machin^sry provided by s. 94. to summon any document or.Qther.ithi«f. 
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at any stage of the inquiry, trial or other proceeding. In proper cases the Court has power under s. 94 to 
compel the production of a document, etc., at the instance of the accused even though a charge had not 
yet been framed against the accused. A, I. R. 1935 Sind 43 (F.. B*) «= 154 L C. 762 = 1935 Cr. C. 124. 

6, Suh-sec. (2). In warrant-cases Groyernment must ordinarily pay the expenses of witness for 
defence* — In a warrant-case, ordinarily it is the Government that must pay the expenses, both for the Crown 
and the defence. A. I. R. 1932 Lah. 481 = 1932 Cr. C. 619 = 33 P. L. R. 811 = 139 L C. 603 =* 33 Cr. L, J. 
761. There should be strong and cogent reasons for departing from this rule. A. 1. R. 1929 Lah. 23 (2) = 30 Cr«- 

814 = .117'L C. 6‘67, The complainant cannot be compelled to pay -process fees for witnesses whom the 
accused desires to cross-examine after the charge is framed (1933) M, W. N. 1266. Where the Magistrate Had 
summon_ed the prosecution witnesses and they were present in Court, the Magistrate is not justified in refusing 
-to allow them to be.cross-examined unless the accused paid their expenses. iL 1. R. 1929 Lah. 578 30 Cr. L. J. 

880 *=415 L C. 76 = 1929 Ct. C. 152. 

7. Fees must be fixed by Magistrate.— It is the duty of the Magistrate to fix the fees for witnesses and 
he cannot leave it to the parties to negotiate with the witnesses and fix their fees. A. L R. 4932 Lah* 481 
1932 Cr. G. 619 = 33 P. L, R, 811 = 139 I. C. 808 *= 83 Cr. L. J. 761, 


SECTION 258. 

Notes.— 1. If the Magistrate finds the accused not gtiilty he shall record am order of acquittal.— 
Where the accused was charged under s 323, 1. P. C. the mere fact that on an adjourned date neither the 
complainant nor the accused appeared, did not warrant an order of acquittal being passed under this section 
after a charge has been framed. 37 C. W. N. 712 =* A. I. R. 1933 G. 353 (1) « 1933 Gr. G. 494 =143 I. G. 83=34 
Gr« L. J. 498. 

‘ L. . - 2 ^ Discharge after charge amounts to acquittal 643, «.3]— A nominal order of discharge after a 
chsirge is framed will operate as an order of acquittal. A. I, R. 1933 Lah, 323 = 34 P. L. R. 131 and 680 = 1933 
Cr..O. 585 = 144 1, C. 239 = 34 Cr. L. J. 718. 

-3. Passing sentence on couyictlon [P. 643, n.Q '] — Both sections 245 and 258 are mandatory and the 
Magistrate has no option but must pass sentence according to law if he finds the accused guilty of the offence 
with which he is charged. 12 Rang. 419. 

4. In passing sentence Magistrate need not consider preyious conyictions outside British IniRa,— The 
question of sentence is always within the discretion of the Court and is ordinarily determined only with regard 
to the facts and circumstances of the case unless there is a liability to enhanced punishment by a specific 
provision of law like s. 75, 1. P. C. But the Magistrate is not bound to consider previous convictions of the 
accused out of Briti&h India in determining the sentence even though it might have been open to him to 
consider them. 68 M, L. J. 176 = 41 M. L. W. 184. 


SECTION 259. 

Notes.— 1. Discharge of accused owing to absence of complainant improper when case is called only 
to be further adjourned.— If a case is only nominally fix^d for hearing to a certain date, when it cannot 
reasonably be expected to be reached and is not in fact reached during that day, the mere unexplained absence 
of a complainant, when the case is called on for the purpose of fixing a new date is not either under s. 247 or 
ujnder s. 2^9 a good. ground for taking action under those sections. 36 Bom. L. R. 105 =- A. I. R. 1934 R. 430 =* 
35j3r..L. J. 1139 = 150 I. C. 858 = 1934Cr. G. 475 = 21 A. I. Cr. R. 316. 

2,- Procedure when complainant absent after charge is framed [F. 644, n. 7]— If the complainant and his 
witnesses do not appear after the charge is framed it is open to the Magistrate either to adjourn the case orhe- 
should find the accused “ not guilty ” and acquit him under s. 258 (1). The accused should not be discharged:* 
83A.S«» 

. 3. . Discharge of accused under this section not a bar to a fresh complaint being entertained [P. 644,- 
fh 10] — A discharge under this section in a warrant-case is no bar to a further prosecution on the same facts. 
A. 1. R. 1934 Nag. 215 = 36 Gr. L. J. 57 = 152 1. G. 223 = 1934 Gr. C. 986. 

4. Restoration [P. 644, 10-A]— A Magistrate who has discharged an accused person under^ 259*' 
can restore the case to file if sufficient cause is shown in cases in which the trial had been completed. But if 
the trial has not been held he has no power to set aside his own order of discharge. He can only entertain 
another complaint on the same facts, if he sees fit. 1933 M. W. N. 1429, 

13 
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Of Summary Trials. 
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SECTION 260. 

. Notes.— 1. Jurisdiction determined by the nature of complaint [/*. 646, n. 10]— The jurisdiction .of 

the Court to try sumniarily a case prosecuted by the police is derived from the nature of the charge- prepared 
by the police. Where the police prosecuted for theft of property not exceeding .Rs. 50 and the Magistrate 
5>livicted the accused of theft of property not exceeding Rs. 50, there is no defect in the jurisdiction of the 
Magistrate to try the case summarily. Any exaggeration as to the nature of the offence should have no effect 
onlhe jurisdiction. 53 A. 218. 

.2. Magistrate acts without juriadiction in reducing a grave offence into a minor offence ao as to fepy 
It summarily [F, 646, n. 11]— It is settled law that a Magistrate acts without jurisdiction if he reduces a grave 
offence to a minor one with a view to give himself jurisd-ction to try the case summarily. IB Lah. 610. 

3. Offences triable summarily [P. 648, u. Offences miderthe Child Marriage Restraint Act, 1929 
1929 — Offences under ss. 4 and 5 of the Child Marriage Restraint Act, 1929 are triable summarily 
under sub-sec. (1 ) («) of the Code, as they are “ offences not punishable with imprisonment for a term exceediiig 
^ix months.” A. I. R. 1934 A. 331 = 1934 A. L. R. 387= 35 Cr. h. J. 677 = 148 I. C. 851 = 1984 Or. C. 414. 

4. Under what circumstances summary trial undesirable, though legal [/>. 649, ». 20]— A 

summary trial is intended to be directed towards offences which are appropriate for such form of trial. 
While it may be legal to use that procedure in a particular case, it does not follow that it is desirable. 
An" offence which may seem very grave from the point of view of the section applicable, may really be of,a 
trivial nature. On the other hand the consequences following upon conviction of what is itself a trivial 
offence may be so grave as to render a summary trial unsuitable. A. I. R. 1929 A. 267 (2) = Ii. R, 10 A, 
tCr.) 78 = 80 Op. Ii. J. 505 = 115 I. C. 614 = 11 A. I. Cv. R. 308. 

Government servants, [N, 20 (i)]— Summary procedure though legal is most inappropriate in cases in 
which Government servants, no matter what their rank, are concerned as accused persons, A. I, R, 1982 
tah. 188 » 83 P. L. R. 177 38 Ct, L, J. 108 = 135 I. G. 220 = 1932 Or. C. 181 = 17 A. I. Or. R. 283. 

6. ClauBe (!)• Value of property not to exceed fifty rupees In respect of each offence*— If more, than 
one offence of receiving or retaining stolen property is by application of s. 284 tried at one summary trial, the 
value of the property in respect of the separate offences should not be taken into account, but 
only the value of the property in respect of each separate offence. S. 234 does not permit three offences 
being lumped together but only permits the trial of three separate offences at the same trial. A, I. R. 1984 
m » 1934 Gr. C. 1892, 


SECTION 262. ? ; . 

, . Nptea— f. Procedure in summary trial of warrant-oaaeB [F 651, «. 1]— S. 266 applies only to 

cases where a charge is framed. In a summary trial, if no formal charge is framed, and the accused is not 
r^uired to plead in respect of it, he is not entitled to claim, as of right the opportunity of recalling prosecu- 
tibnVitaesses for further cross-examination, 7 Luck. 699. Hut see A, L R, 1980 Sind 146 = 24 S. L. R. 886 ^ 
si Cr. L. J. 683 = 124 I. G. 370 = 1930 Or, G. 529. 

2. Whether aggregate sentence of more than three months proper,— The intention of sub-section (2) 
is to restrict the. passing of sentences of imprisonment of considerable length in a summary trial from a 
conviction in which the right of appeal is greatly restricted and the object of the clause would be defeated if 
it were possible to combine a number of separate charges in one trial and then iufiict a sentence of three 
months* -imprisonment on. each charge and order such sentences to run consecutively. 12 Rang. 122^ It was 
however held in A. I, R. 1984 Sind W5 = 1984 Cr. C- 1392 that a separate sentence to the extent of three' 
m 9 nthsma.y be passed for each separate conviction and when a person was convicted at one trial for two or 
more offences, it was incumbent upon the Court to pass a separate sentence for each offence. . . . i . * 
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SECTION 263. 

Notes.— 1. The record must show necessary ingredients of offence are established [P. 652, n. 1]— 
If a Magistrate tries a case summarily he must at least take care to see that the record shows that the neces- 
sary ingredients of the offence are established A. 1. R. 1931 Lah. 33 = 1931 Or. C. 97 = 32 P. B. 52 =s= 130 
1. G. m = 32 Cr. L. J. 532 » 16 A. 1. Gr. R. 5 ; 10 Lah. 231. 

2. Record must he sufficiently exact and sufficiently full to enable the reYisional Court to say whether 
the law has been complied with or not on the points to be recorded [P- 653, n. 2] — The offence charged, the 
offence if any, proved and the reasons for convicting must be recorded in such a way as to enable the Court 
of Revision to say aye or no from within the four corners of the record itself whether the offence charged is an 
offence in point of law, whether the offence proved is an offence in point of law and whether the reasons for 
the conviction are good and sufficient reasons. Where in the column relating to the description of the 
offence the only entry was«5l. M. V. Act” held that s. 5 of the Indian Motor Vehicles Act creates four 
distinct offences and that there was nothing to show' the nature of the offence with which accused was charged 
and of the precise nature of which he had a right to be informed. 15 Lab. 277 ; A. I. R. 1930 Lah. 481 = 31 P. 
L. R. 576 = 32 Cr. L. J. 50 = 127 L C. 849 = 1930 Or. C. 593. The record should be such that a superior Court 
acting in revision may be in a position to judge whether there was sufficient material before the Magistrate 
to support the conviction. 7 Luck. 498. 

3. Brief reasons for conyiction should be recorded [P. 653, n. 3] — Where the Magistrate simply 
wrote ** 1 believetbe prosecution” Kaldih'^X this was only a conclusion and not a reason and there has been no 
compliance with the provisions of the section. The record however brief, must state the necessary ingredients of 
the offence of which the accused has been found guilty. 15 Lah. 277 ; A. I. R. 1929 Lah. 378 ; (1933) M. W. N. 7^. 
The ’ Magistrate in a summary trial passed an order of acquittal as follows : “ That at best it is a case in 
whkh the accused are entitled to the benefit of doubt and the accused are therefore acquitted.?’ Held 
that it was no judgment in the eye of the law and the manner of disposal was a gross abuse of the powers, 
conferred under s. 260. A. I. R. 1934 Ondh 177 (2) = 1934 0. L. R. 306 = 11 0. W. N. 487 = 35 Cr. L. J. 677 
148 1. C. 430 =1934 Cp. G. 585. 

4. danse (g). The plea of the accnsed and his examination (if any).— The words “ it any ” do not. 
imply that it is optional to the Magistrate to examine the accused or not, but merely imply that where the 
accused has made a statement, particulars of his examination should be noted. But the mere omission to note 
such particulars is only an irregularity which can be cured under s. 537, unless the defect has in fact occasioned 
a failure of justice. A. I. R. 1935 A. 217 = 1935 A. L. J. 257 = 1935 Cp. C. 260. 

5. WhetheP any memorandnm of evidence made by the Court should form part of the record.— 
Sections 355 and 356 as to the mode of recording evidence in summons and warrant-cases have no : ppli: 
cation to a summary trial under this chapter. If a Magistrate or Bench of Magistrates in a summary trial 
elect to take notes or make . a memorandum of the testimony of the witnesses they do so for their 
own convenience and such notes or memoranda form no part of the record of the case, 13 Rang. 225 
disseniing from 4S CS, 2S0. 


SECTION 264. 

; ■ ■ Mote,— Ootttents of the jadgment in appealahe oases [P. 654, n. ij— The substance of the evidence 
is'a matter distinct from the facts which may be considered as proved by the evidence. The substance of 
the evidence should, be recorded in such a manner that a superior Court acting in appeal or revision may 
be in a position to judge that there were sufficient materials before the Magistrate to support the convic- 
tion. i. 1. K. 1929 Ondh 151 = 6 0. W. «. iS = 80 Cr. L. J. 857 = 116 I. C. 57 = 12 A. I. Cr. R. *87. 
Considering that the Court is not required to record any evidence at all and that therefore there is no test 
by which the substantiality of its record can be gauged, it is to be assumed that the matter rests with 
the Court. Where a case is hotly contested, it is questionable whether the Magistrate is well advised to 
try ft suihmarily. A. 1. R. 1981 H. 233 (1) = (1981) M. W. N. 118 = 83 H. L. W. 311 = * M. Cr, C. 92 =, 
1981 Or. 0. 329 = 181 I. C. 174 = 32 Cr, L. J. 889 = 18 A. I. Cr. R, 830. 
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[Chap. XXIII, 


SUPPLEMENT TO SOMONI’S COMMENTARIES. 

SECTION 265. 

Notes.— 1. Judgment sbonld be signed and not merely initialled.— A judgment of a Bench of Magis- 
trates has to be signed as required by law and the requirements of public policy necessitate the writing 
of the full name of the Magistrate that signs the judgment and the mere putting in of initials is not a 
sufficient compliance with the mandatory provisions of this section. The defect vitiates the conviction and 
sentence. 54 M. 252. 

2. Judgment should be signed by all the membeps.— By whomsoever the judgment and record may 
have been written, the intention is that they shill be signed by all the members present. But the mere 
omission to comply with this requirement of law is only an irregularity to which s. 537 applies. 53 M. 168. 

CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

SECTION 266. 

Amendment. — (1) After the word ‘‘includes’* the words “the Chief Court of Oudh ’* 
shall be inserted and the word “ Oudh ** after the word “ Provinces ** shall be omitted— Act 

XXXII of 1925. 

(2) (t) For the words “Court of Oudh” the words “ Courts of Oudh and Sind “ 
shall be substituted ; and 

(ti) For the words “Courts of the Judicial Commissioners of the Centra.1 
Provinces and Sind** the words “ Court of the Judicial Commissioner of the Central Provinces** 
shall be substituted — Act XXXI? of 1926. 

The result of the above amendments is to substitute for the words “ and includes the 
Courts of the Judicial Commissioners of the Central Provinces, Oudh and Sind** the words “ and 
indudes the Chief Courts of Oudh and Sind and the Court of the Judicial Commissioner of the 
Central Provinces.’* 


SECTION 268. 

Note*— Judge not to make local inspection vithont the Jurors or Assessors.— Under this section the 
jury or assessors form an integral part of the Court and any proceedings taken by the Judge in the absence 
of the jurors or asses‘;ors, are necessarily void and illegal. Where the Judge made a local inspection of the 
place of occurrence without the assessors, his note of inspection was held inadmissible. A. I. R. 1934 Ondh 
499 « 11 0. W. K. 1309 = 1934 0* L. R. 810 = 33 Or. L. J. 1496 = 152 L a 108 =: 1934 Cr. C. 1379. 


SECTION 269. 

Amendment. — In sub-section (1) the words “ with the like sanction ” shall be omitted 

— Act X of 1927. 

Notes,— 1. Procedure where some of the charges are triable by jury and some with the aid of 
assessors [/*. 657, «. 4] — In a case where the accused persons are being jointly tried by jury and by. the Judge 
with the aid of assessors, it is competent for the Judge to take into consideration the entire evidence produced 
in the case in dealing with the charge triable by him with the aid of assessors, in spite of the fact that 
that evidence may have been disbelieved by the jury who were dealing with the minor charge. A L 
1934 1, 61 = 1934 A* L. J. 852 == 1934 Cr. C. 130 = 151 1, C. 442 = 35 Cr. L. J. 1349. Where the accused was 
charged with offences under s. 302, 1. P, C, triable by jury and s. 201, I. P. C triable with the aid of ass^;^ors 
and the jury found the accused not guilty under s. 302 and as assessors they were also of opinion that he 
was not guilty under s. 201, it is open to the Judge while acquitting the accused under s. 302 to convict him 
under s. 201 disagreeing with the assessors notwithstanding that his view differed from that taken by the 
Jury on substantially the same evidence. A, I. lU 1935 B. 165 = 37 Bom. U B. 109. 
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Where the accused was tried under s. 395, L P. C. by jury and under s. 396, 1. P. C. with the aid of 
assessors and the Judge in his summing up had gone over the whole ground in respect of both the charges 
and accepting their verdict as jurors acquitted the accused under s. 395 and agreeing with their opinion as 
assessors convicted the accused under s. 396 without writing out a separate judgment, held the failure to write 
a’ separate judgment was not illegal. The summing up satisfied all the requirements of a judgment and 
nothing would be gained by repeating the same remarks in two separate documents. 5 Luck. 721. 

2. Trial by jury of case triable with the aid of assessors [P, 658, n. 7]--Where offences of 
rioting were excluded from jury trial and the charge was under s. 825/149, 1. P. C. and the essential part of the 
charge was rioting, the case is not triable by jury though an offence under s. 325 is so triable. Though 
s. 536 cures the defect, where the Judge summed up the case as if he was charging a jury, the trial was 
vitiated by misdirection. As the case should be deemed to have been tried with assessors an appeal there- 
from can be heard on questions of fact 55 A. 63. 

SECTION 271. 

Notes.—!. Plea of guilty not a confession IP, 660, n. 7]— A plea of guilty under s. 271 i2) is not a 
confession such as is dealt with in the Evidence Act in respect of relevance or irrelevance. It is a state- 
ment which, if, accepted by the Court, amounts to a waiver on the part of the accused of trial, in whiJi 
alone a confession might be utilized in evidence. A. I. B. 1934 Pat. 330 “ 85 Cr. L. 1322 = 151 L G. 3S3 
= 1934 Or. C. 722. 

2. Plea of guilty— Court need not necessarily convict accused {P. 661, See note 15]— This section 
seems to mean that where the accused pleads guilty, the Court need not necessarily record a conviction 
against him. His plea shall be recorded and in a suitable case the Court may leave the matter there and 
discharge him. He cannot however be tried. 58 C. 1214. 

3. In capital cases, desirable not to accept plea of guilty [P. 662, n. 16]— Although it is discretionar> 

with a Sessions Judge to accept or not a plea of guilty it would not be proper discretion to accept such a plea 
in a case of murder or culpable homicide not amounting to murder unless the facts are clear. A. L R. 1984 Sind 
204 153 1. C. 233== 1934 Cr. C. 1410. 

4. Procedure if plea of guilty not accepted [P. 662, «. 18]— Section 271, seems to give the Judge a 
discretion when the accused pleads guilty to accept the plea or not. But if the plea be not accepted there 
seems to be no sense in recording it, and if it be not accepted there is no provision in the Code for proceeding 
with the trial because s. 272 does not apply where the accused has pleaded guilty. The section seems to 
mean that if the accused pleads guilty the Court need not necessarily record a conviction against him. The 
practice sometimes adopted in India where there is a joint trial, of refusing to accept the plea of guilty and 
proceeding to try the accused in order that his confession may be taken into consideration against his co- 
accused under s. 30, Evidence Act, is illegal and an abuse of the process of the Court. Where an accused 
person pleads guilty he is not on trial and cannot be tried. 68 G. 1214 following 22 M* 491 ; 17 A. 524 ; 23 A. 
53 ; 80 A. 540 ; 19 B. 195 and the judgment of Sir Arnold White^ CJ in 25 M* 61 and diss tilting from 23 M. 151 ; 
10 Gr. L. J. 64 and 18 Cr. L. J. 742. But in (1933) M. W. N. 83 it was held dissenting from 53 C. 1214 that under 
the terms of s, 271 the Court has got a discretion when it does not feel justified in accepting a plea of ‘ guilty,’ 
of directing that an accused should be tried. 

5. If plea is accepted— it is desirable to pass sentence completely before calling on accused to give 
evidence against co-accnsed*— It is always desirable lo pass sentence completely before calling one accused in 
a joint trial to give evidence against his co-accused so that the witness may give his evidence with a mind free 
of all corrupt influence which the fear of impending punishment and the desire to obtain immunity to himself 
at the expense of the prisoner, tnivht otherwise produce. 58 G. 1214. 

6. Pleaof guilty— Gonrt may question accused as to voluntary nature of plea.— Where the accused 
filed, a written application containing a plea of guilty it is proper for the Judge to make quite certain that the 
petition emanated from the accused themselves and represented their own wishes. S. 342 does not prohibit 
the questioning of the accused on matters other than those appearing in the evidence against him. Even if 
&ere is an irregularity in so questioning the accused, it is cured by s. 537. A. I. B. 1934 Pat. 880 = 35 Cr. L. J. 
1822 = 151 I. C. 893 = 1934 Cr. C. 722. 

. 7. Accused may plead guilty in the course of triaL— Ib is open to the accused in the course of the 
^alto withdraw his claim to be tried and plead guilty and the Court is entitled to record the plea and either 
accept it or continue thetriaL A. 1. R. 1984 Pat. 830 =85 Cr. L. J. 1322 = 151 L C. 893 = 1934 Cr. C. 722. 
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SUPPLEMENT TO SOHONfS COMMENTARIES. 

SECTION 265. 

Notes.—!. Judgment should be signed and not merely initialled.— A judgment of a Bench of Magis- 
trates has tb be signed as required by law and the requirements of public policy necessitate the writing 
of the full name of the Magistrate that signs the judgment and the mere putting in of initials is not a 
suflScient compliance with the mandatory provisions of this section. The defect vitiates the conviction and 
sentence. 34 M. 252. 

2. Judgment should be signed by all the members.— By whomsoever the judgment and record may 
have been written, the intention is that they shill be signed by all the members present. But the mere 
omission to comply with this requirement of law is only an irregularity to which s. 537 applies. 53 H. 165. 

CHAPTER XXIII. 

Of Trials before High Courts and Courts of Session. 

SECTION 266. 

Amendmeiit. — (1) After the word ‘‘includes’* the words “the Chief Court ofOudh” 
shall be inserted and the word “ Oudh ” after the word “ Provinces ” shall be omitted— Act 

XXXII of 1925. 

(2) (i) For the words “Court of Oudh” the words “ Courts of Oudh and Sind ” 
shall be substituted ; and 

(ii) For the words “Courts of the Judicial Commissioners of the Central 
Provinces and Sind” the words “ Court of the Judicial Commissioner of the Central Provinces ” 
shall be substituted — Act XXXI7 of 1926. 

The result of the above amendments is to substitute for the words “ and includes the 
Courts of the Judicial Commissioners of the Central Provinces, Oudh and Sind” the words “ and 
indudes the Chief Courts of Oudh and Sind and the Court of the Judicial Commissioner of the 
Central Provinces.” 


SECTION 268. 

Note.— Judge not to make local inspection without the Jurors or Assessors.— U nder this section the 
jury or assessors form an integral part of the Court and any proceedings taken by the Judge in the absence 
of the jurors or asses^sors, are necessarily void and illegal. Where the Judge made a local inspection of the 
place of occurrence without the assessors, his note of inspection was held inadmissible. A. I. R. 1984 Oudh 
189 == 11 0. W. K. 1309 == 1934 0. L. R. 810 ^ 33 Cr. L. J. 1496 = 152 L C. 108 1934 Cr. C. 1879. 


SECTION 269. 

Amendment. — In sub-section (1) the words “ with the like sanction ” shall be omitted 

— Act X of 1927. 

Notes.— 1. Procedure where some of the charges are triable by Jury and some with the aid ef 
assesiors [/I 657, n. 4]— In a case where the accused persons are being jointly tried by jury and by the Judge 
with the aid of assessors, it is competent for the Judge to take into consideration the entire evidence produced 
in the case in dealing with the charge triable by him with the aid of assessors, in spite of the fact tha^ 
that evidence may have been disbelieved by the jury who were dealing with the minor charge. A. L 
1934 A. 61 = 1934 A. L. J. 852 = 1934 Cr. C. 130 = 151 1. C. 442 = 35 Cr. L. J. 1349. Where the accused was 
clmrged.wiih offences under s. 302, 1. P. C. triable by jury and s. 201, I. P. C. triable with the aid of assjs^qrs 
and the jury found the accused not guilty under s. 302 and as assessors they were also of opinion that he 
was. not guilty under s, 201, it is open to the Judge while acquitting the accused under s. 302 to convict him 
under s. 2pl disagreeing with the assessors notwithstanding that his view differed from that ,^ken by the 
jury on substantially the same evidence. A. I. ^ 1935 B. 185 37 Bom. L. R. 109. 
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Where the accused was tried under s. 395, 1. P. C. by jury and under s. 396, L P. C. with the aid of 
assessors and the Judge in his summing up had gone over the whole ground in respect of both the charges 
and accepting their verdict as jurors acquitted the accused under s. 395 and agreeing with their opinion as 
assessors convicted the accused under s. 396 without writing out a separate judgment, held the failure to write 
a separate judgment was not illegal. The summing up satisfied all the requirements of a judgment and 
nothing would be gained by repeating the same remarks in two separate documents. 4 Luck, 721. 

2. Trial by jury of case triable with the aid of assessors [P. 658, 7]— Where offences of 
rioting were excluded from jury trial and the charge was under s. 325/149, 1. P C. and the essential part of the 
charge was rioting, the case is not triable by jury though an offence under s. 325 is so triable. Though 
s. 536 cures the defect, where the Judge summed up the case as if he was charging a jury, the trial was 
vitiated by misdirection. As the case should be deemed to have been tried with assessors an appeal there- 
from can be heard on questions of fact 55 A. 65* 

SECTION 271. 

Notes.—!. Plea of guilty not a confession [P. 660, «. 7]— A p’ea of guilty under s. 271 (2) is not a 
confession such as is dealt with in the Evidence Act in respect of relevance or irrelevance. It is a state- 
ment which, if, accepted by the Court, amounts to a waiver on the part of the accused of trial, in which 
alone a confession might be utilized in evidence. £* L B. 1934 Pat. 330 = 35 Cr. li. J. 1822 = 151 1. C. 393 
== 1934 Gf. G. 722. 

2. Plea of guilty— Conrt need not necessarily convict accused [P 661, See note 15]— This section 
seems to mean that where the accused pleads guilty, the Court need not necessarily record a conviction 
against him. His plea shall be recorded and In a suitable case the Court may leave the matter there and 
discharge him. He cannot however be tried. 58 C. 1214. 

3. In capital cases, desirable not to accept plea of gnilty [P. 662, w. 16]— Although it is discretionary 
with a Sessions Judge to accept or not a plea of guilty it would not be proper discretion to accept such a plea 
in a case of murder or culpable homicide not amounting to murder unless the facts are clear. A. L B. 1934 Sind 
204 = 153 L C. 288 » 1934 Cr. C. 1410. 

4. Procedure if plea of gnilty not accepted [P. 662, n, 18]— Section 271, seems to give the Judge a 

discretion when the accused pleads guilty to accept the plea or not But if the plea be not accepted there 
seems to be no sense in recording it, and if it be not accepted there is no provision in the Code for proceeding 
with the trial because s. 272 does not apply where the accused has pleaded guiliy. The section seems to 
mean that if the accused pleads guilty the Court need not necessarily record a conviction against him. The 
practice sometimes adopted in India where there is a joint trial, of refusing to accept the plea of guilty and 
proceeding to try the accused in order that his confession may be taken into consideration against his co- 
accused under s. 30, Evidence Act, is illegal and an abuse of the process of the Court. Where an accused 
person pleads guilty he is not on trial and cannot he tried. 68 G. 1214 following 22 M. 491 ; 17 A. 524 ; 23 A. 
68 ; 30 A. 540 ; 19 B. 195 and the judgment of Sir Arnold Whiie^ CJ in 25 M* 61 and dissenting from 23 181 ; 

10 Cr. L. J. 64 and 18 Cr. L. J. 742. But in (1933) M. W. N. 83 it was held dissenting from 53 C. 1214 that under 
the terms of s. 271 the Court has got a discretion when it does not feel justified in accepting a plea of * guilty/ 
of directing that an accused should be tried. 

5. If plea is accepted— it is desirable to pass sentence completely before calling on accused to give 
evidenoe against co-accused.— It is always desirable to pass sentence completely before calling one accused in 
a joint trial to give evidence against his co-accused so that the witness may give his evidence with a mind free 
of all corrupt influence which the fear of impending punishment and the desire to obtain immunity to himself 
at the expense of the prisoner, mieht otherwise produce. 58 C. 1214. 

6. Plea of gnilty— Gourt may question accused as to voluntary nature of plea.— Where the accused 
filed a written application containing a plea of guilty it is proper for the Judge to make quite certain that the 
petition emanated from the accused themselves and represented their own wishes. S. 842 does not prohibit 
the questioning of the accused on matters other than those appearing in the evidence against him. Even if 
diereis an irregularity in so questioning the accused, it is cured by s. 537. A. I. B. 1934 Pat. 830 as= 85 Gr. L. J. 
1822 » 151 I. G. 393 === 1934 Gr. C. 722. 

. 7. Accused may plead guilty in. the course of trial. — Ib is open to the accused in the course of the 
trial to withdraw his claim to be tried and plead guilty and the Court is entitled to record the plea and either 
accept it or continue the trial. ^ 1. B. 1934 Pat. 830 =*= 85 Gr. L. J. 1322 = 151 h G. 393 = 1934 Cr. G« 722. 
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SECTION 272. 

Note,— Jary cannot try two cases simnltaneomsly [P. 664, 4]— Subject to the right of the accused 
to object to the jury or any one or more of its members, the same jury may try any number of accused persons 
one after the other But there is no provision in the Code for trying two cases at the same time before 
the same jurors. 64 C. U J. 146 = 4931 Cr. C. 989 = 32 Cr. h. J. 1233 == 134 I. C. 896 == A. I. R. 1931 C. 709. 


SECTION 275. 

Notes.— t Who is an European ?— If a person is found to be an “ European British subject *’ as 
defined in s. 4 (1) (i) that fact is sufficient to bring him within the category of European ” refenred to in this 
section, 13 Pat. 177. 

2. Trial iniralid if majority of jurors are not constituted as required by the section.— Where 
an European British subject claimed to be tried under the provisions of Chapter XXXIII and only two out 
of five jurors were found to be Europeans or Americans, the trial was invalid, 13 Pat. 177. 


SECTION 276. 

Notes.— 1. Selection of jurors from outsiders in case of deficiency [P. 666, n. 2-A] — It is the duty 
of the Judge to consider whether it is practicable to have nine jurors and there is no duty cast upon the 
accused to show that the Court did not consider the practicability of having nine jurors. Where the Judge 
never applied his mind to the provisions of section 274, the jury was not properly constituted and the illegaliiy 
vitiated the whole trial. A. I. R. 1931 C. 178 (F. B.) = 128 L C. 811 = 32 Cr. L. J. 190 == 1931 Cr. C. 242 = I'a 
A. 1. Cr. R. 392 = 34 C. W. N. 11S4 •, SI C. L. J. 578 = A. I. R. 1930 C. 716 = 84 C. W. N. 735 = 1930 Cr. C. 1116. 
Where at the end of the ballot the jury is found to be short of the required number, it is entirely for the Judge 
to exercise his discretion as to whether to adjourn the trial or to proceed with it with the aid of Jurors 
chosen from persons present in Court after satisfying himself as to the social status and fitness of those 
persons. 34 C. W. N. 1454 (P. B.) = A. I, R. 1931 C. 178 = 128 I. C. 811 == 32 Cr. L. J. 190 «= 1931 Cr. C. 242 « 
15 A. 1. Cr. R« 392. Objection, if any, to the choosing of jurors, from outsiders should be taken at the time 
and not towards the end of the trial. A. I. R. 1932 C, 750 (2) = 1932 Cr. C, 744 =» 88 Cr. L. J. 869 = 140 I. C. 18: 

The second proviso to the section does not mean that from the persons present, a number equal to the 
deficiency in the number of jurors summoned should be chosen and the choice from them should be made by 
lot “ Chosen ” simply means “ selected. ” The deficiency refers to the number required to form the quorum. 
The word Jurors** in the proviso mean actual jurors and not potential jurors and the number of jurors 
required therefore, means the number required to make up the quorum under s, 274. 66 A. 210. Proviso (2) 
applies also to deficiency in the case of special jurors. The word “ Jurors’* in proviso (2) is a general term, 
meaning both special and common jurors. S. 276, and the following sections 277, 278 and 279 must be read 
together as prescribing the procedure for empanelling jurors. The reference in section 279 (2') is to the whole 
of s. 276 and there is nothing to show that proviso (4) to that section is excluded. 58 C. 1272 ; 60 C. 725. Se^ 
A. I. R. 1935 C. 407. 

2. What is meant by **mch othei* peifsons as may be present. The legislature did not intend that 
the persons must be actually within the Court room. Persons who are within the precincts of the Court 
building either because they have been summoned for other cases or by mere chance, are persons present ’* 
within the naeaningof this section. The intention of the Legislature was to prevent individuals being summon-* 
ed from the locality. 59 C. 1123. Their Lordships observed in the above decision that the use of the word 
“ bystanders ** by Buckland^ /, in 55 C. 371 (F. B.) was not of any assistance in considering this point as the 
Full Bench Case was concerned with a totally different question and there was no need to construe the word 
“ present” in the second proviso. The words from such persons as may be present ** cannot be held to meau 
that it was the duty of the Judge to send his Court officers to search for jurors in adjacent Sessions Court^; 
Where the number of jurors present were less than nine and there were no other jurors present in Court, the 
Judge is entitled to constitute a jury of seven under s. 274. 61 C. 190. 

3. Deficiency how to be asceiFtained«-^The proper procedure is that the names of all the persons 
stnnmotted irrespective of whether they have attended or not should be put into the ballot-box and as each* 
name is di^n out and called, the accused must be asked whether he objects to be tried by that juror. When 
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^jectio^ are made and allowed and the places of the challenged jurors supplied, it will be known whether 
there is a deficiency as mentioned in the second proviso. The deficiency is to be discovered only by this 
me^od and not by any ascertainment beforehand. 56 A, 210. 


SECTION 278. 

Note.— Objection on the ground of juror not knowing English.— A juror not knowing English is 
incompetent to act as a juror and the effect of the incompetence of a juror is to deny to the accused an essential 
part of. the protection afforded to him by law and the result of a trial in such a case is a clear miscarriage of 
justice. The question whether a juror is competent for physical or other reasons to understand the proceedings, 
is not a question which invades the privacy of the discussions in the jury-box or in the retiring room. It 
does not seek to inquire into the reasons for a verdict. The alleged defect of the juror could therefore be 
proved by the evidence of the juror himself. Finality of a verdict is a good thing, but justice is a better. 
Sccording to ordinary procedure the accused has a right to challenge either peremptory or for cause and it 
may 'very well be that if, knowing the alleged defect, he stands by and takes his chance of a verdict,' he is pre- 
cluded from thereafter taking the objection. But if the cause of objection is in fact unknown to him, there 
IS- no reason why the Court should not give effect to it. 60 I. A. 354 = 12 Pat. 811 (P. C.) reversing A. L R. 
1932 Pat.'302.- Where the jury were chosen by lot, but from among those so chosen the Judge proceeded to 
select persons knowing English, the Judge did not exceed his inherent powers for ensuring a fair trial. He did 
liot thereby infringe in any way the provisions of s. 278. A. L B. 1930 C, 487 = 51 G. L. J. 352 ~ 129 L C. 834 = 
1930 Or. a 745. 


- SECTION 279. 

. . Note.— The second proviso to s. 276 regarding the selection of jurors from outsiders in case of deficiency 
is. also applicable to special jurors. See note 1 to s. 276. 

; section 282. *■ 

' * Notes.— 1. Inherent power [/: 671, 1-A]— Where the question of misconduct on the part of the 
jury or other similar sufficient cause arises, the Sessions Judge has inherent power to discharge a jury and 
empanel another. This po v er is not covered by any provision in the Code, but where a case arises which 
demands interference and is not specificially provided -for by the Code, it would not be reasonable to say that 
the-Court had not the power to make such order as the ends of justice require. It is for the Judge to determine 
whether there was such misconduct as to necessitate a discharge and his decision is not- open to review^ 
61 0.498; 36 C. 150. 

2. Discharge of jury af ter ' yerdict.— In England the Judge has the power to discharge the jury, if 
necessity arises, before pr after the verdict, and in the absence of any provision to the contrary, in the Indian 
Statute relating to procedure, a rule recognized under the English law which is not a mere rule of practice and 
procedurerbut a rule embodying a principle of justice may safely be applied. Where after the verdict was 
given, it appeared that when the jurors retired for deliberation after the Judge’s summing up, one of the jurors 
had without the leave of the Court separated from the rest of the jury and went away to say his prayer, heldMi^ 
Judge had power to discharge the jury and order a fresh trial. 61 C. 498. Where the jury returned a verdict of 
guilty against some of the accused and a verdict of hot guilty against others and the foreman of the jury was 
subsequently convicted of having taken a bribe in connection with the trial, the- conviction of the persons found 
guilty; could not be sustained. 30 C. 751. 

SECTION 286. 

Notes.— 1. In opening case prosecutor should give names of witnesses not previously examined 
5]— There is nothing in the Code which requires the Sessions Court to refuse to hear any witness 
whom the Public Prosecutor may have in readiness. The Code does not command the Sessions Court to 
close its case again.st any person who has relevant evidence to give and who stands ready to give it, merely 
because, in the proceedings before commitment, his testimony was not available, A. I. R. 1934 Sind 78 (^2) 

35 Or. J. 1170 = 150 I. C. 917 = 1934 Cr, C. 737. But when the prosecution proposes to examine new witnesses 
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the prosecuting counsel should always mention in his openihg address the names of the new witnesses arid the 
purposes for which they are being called and the Court should always insist upon this being done. Copies of the 
proofs or at least a summary of the evidence which a new witness is expected to give should be furnished b’y 
the prosecution within a reasonable time to the accused, free of cost, before a new witness is examined 
36 Bom. h. R. 950 = A. I. R. 1934 B. 487 = 153 I. C. 278 = 1934 Cr. C. 1413. 

2. Prosecution should produce all available witneBses IP. 676, «. 6]— In a capital case it is the 
duty of the Public Prosecutor to place before the trial Court the testimony of all available "vrititesses. The 
prosecution should not be left the option to choose and the Court should have the whole of the material 
evidence of all eye-witnesses whether in favour of or hostile to the prosecution, so as to form its own opinion 
upon the entire evidence. 8 Pat. 625. 

SECTION 288. 

Notes.— 1. Section applies only when the witness is “produced and examined [P. 680, «, 6]'— The 
statement made by a person belore the committing Magistrate can be transferred to the record of the 
Sessions Judge only if the person is examined as a witness before the Sessions Judge. The statement might 
be admitted without examining the witness under s. 33, Evidence Act, but then the Judge should hold that the 
witness was incapable of giving evidence. A, 1. R. 1984 Lah. 212 = 33 P. L. R. 78 = 1934 Cr. C. 447 = 147 1. 0. 
234 = 35 Cr. L. J. 349. The whole of the previous statement should be treated as evidence and not only 
portions of it and it should be brought on record after giving notice to the prosecution and to the defence. 
A, I. R. 1929 Nag. 233 = 80 Cr. U i. 333 = 114 I. G. 609 = 1929 Cr . C. 257. 

2, Statements let in nnder this section may be treated as substantive evidence \_P 683, n. 17-18]— 
Under this section as now amended, it is competent to a Court of Session, if it considers that the evidence 
given by the witnesses before it is false, whilst the evidence given by the same witnesses in the committing 
Magistrate’s Court was true, to act upon the evidence given before the Magistrate in preference to that given 
before itself. Such evidence may be treated as part of the case for the prosecution. 11 Rang. 4 ; (1985) M. W. 
N. 82 ; A. 1. R. 1930 A. 746 1930 A. h. J. 1105 »» L. R. 12 A. (Cr.) 1 » 32 Cr. L. J. 132 := 123 I. C, 598 » 1930 

Cr. C. 1002 = 14 A. I. Cr. R. 497 ; 9 Pat. 592, The deposition made before the committingMagistrate put in 
under s. 288 is substantive evidence in the case and stands on the same footing as the deposition in the 
Sessions Court. 60 G. 1339 } 15 Lah. 765. But s. 288 does not prescribe the value or weight to be attached to 
such evidence when it is admitted by the Court of Session at the trial of the case. Where there is nothing to 
show that the witnesses have become hostile or won over by the accused, there must be independent corrobo- 
ration of the truth of the statements made before the committing Magisirate and there must be sufficient 
reason for preferring that evidence to the evidence of the same witne.'-ses made before ihe Court of Session. 
A. I. B. 1934 Oudh 182 = 11 0. W. N. 508 = 1984 0. U R. 405 « 35 Cr. L. J. 797 = 148 I. C. 937 «= 1934 Cr. C. 578. 
It is a matter for the exercise of judicial discretion whether in the circumstances of a given case, statements 
made in the committing Court can be used as substantive evidence and that discretion will be properly 
exerdsed if there is some independent corroborative evidence to show that the earlier statements are more 
likely to be true than the later, (1934) M. W. N. 1228; When the statement in the committing Magistrate’s 
Court is opposed to the evidence' given by the witness in the, Sessions Court, the statement should be put to 
the witness and he must be given an opportunity of explaining or reconciling his statement if he can do so. 
i. I. R. 1930 Pat. 388 129 L C. 666. 


- SECTION 289. 

Note.— Snb-sec. (2) applies only when there is no evidence [P. 686, n. 6]— Where there is some 
evidence in the case it is for the jury to say whether or how far the evidence is to be believed and it is not 
correct to say that the matter could be left to the jury only if the evidence relating to it is satisfactory, trust- 
worthy and condusive, 10 Pat. 140, 


, SECTION 290. .. 

Note.— In Joint trials Gonnsel should he heard after the whole of the defence evidence la over.— This 
section contemplates that where there are more accused than one, their Counsel should all be heard after the 
condusion of the whole of the defence evidence. It is irregular (though not forbidden by the Code) to ask 
Qouifcsel for each accused to sum up his case after the evidence for his own client has concluded. A. I. B. 1932 
Lali.ll» «33P,Ii.B. 891==;135LC.209«= 1932 Cr.,C,123 = 33Ci!.li.Jf. 97. . , . / 
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SECTION 291. 

Notes.— !• Sefnsal to summon witness on the ground that it wonld be inconirenient to adjourn the 
case, is improper [/* 688, See n. 2]— Under this section the accused is entitled as of right, to have the witnesses 
named by him in the list delivered to the committing Magistrate, examined on his behalf. The intention of 
the Legislature is to cast on the Crown the charge of securing the attendance of witnesses whom the accused 
intimates to examine on his behalf at the trial. If the witnesses are not present, their attendance has to be 
secured by some means by the Crowa The examination of such a witness cannot be refused by the Sessions 
Judge merely on the ground that it would be inconvenient to adjourn the case in order to secure the attendance 
of the witness. 58 G. 412. 

2. Judge has power to summon witnesses other than those named by the accused, if he applies 

[P. 688, n 3]— An accused person cannot ask as of right that newly named witnesses shall be summoned for 
his defence, but his prayer would not ordinarily be refused if there were time to secure the attendance of the 
witnesses before the conclusion of the trial. A. I. R. 1933 Pat. 559 = 1933 Or. C, 1259. Where the prosecution 
summoned a hand-writing expert who gave evidence in favour of the prosecution and the accused then applied 
to summon another expert on his behalf, the Court should exercise its discretion in favour of the accused and 
summon the witness, for the accused could not have known when giving in the list under s. 211 that the 
evidence of the expert called by the Crown would be against him. 1934 A. L. J. 67 A. I. R. 1934 A. 372 == 1934 
A, Ii. R. 3§7 = 8 A. W. R. 241 = 85 Or. L. J. 591 = iSl L C. 1197 = 1984 Cr. C. 437. 


SECTION 292. 

Notes.—!. Accused has right of reply when no oral evidenco has been let in by him [/^. 689, n, 1] — 
The conflict of opinion whether the defence has lost its right of reply merely by putting in some papers 
through a witness for the prosecution in the course of ordinary cross-examination has been set at rest by the 
Legislature by using the words adduces any oral evidence” in s. 292 (a) instead of the words “ adduces any 
evidence ” in the previous enactment. The right of reply depends under the present law on the accused 
adducing oral evidence in defence after the close of the prosecution case and the mere fact of his having 
proved certain documents through a prosecution witness in cross-examination did not deprive him of his 
right of reply. 13 Lah. 172. 

2. Erroneous decision as to right of reply is not an illegality. — An erroneous decision as to the right 
of reply is not an illegalit)' or such a substantial irregularity as to vitiate the whole proceedings. 13 Lah, 172. 


SECTIONS 297, 298 and 299. 

I.-GEHERAL. 

Notes.— 1. Record of the charge. What it should contain [/I 694, «. 1]— The law only requires -the 
heads of charge to be recorded. See s. 367 (5). 'fhe object of the Legislature is lo have a written record of-the 
summing up of the evidence and the laying down of the law by the Judge to the jury in order to enable the 
appellate Court to decide whether the Judge has properly marshalled the facts under distinct and separate 
heads. A, I. R. 1935 C. 31 = §0 C. L. J. 45 = 154 I. C. 110 = 1935 Or. C. 196. If a Judge does not write his charge 
before delivery, which, whenever practicable is the better course, he should reduce the charge to writing as 
soon as possible "after charging the . jury so that what he said is fresh in his mind. A long delay makes it 
im{X)Ssible for ah appellate Court to know whether the written charge was really the charge which was given 
to ihe jury. 52 A 20T. But the verdict of a jury will not be set aside solely on the ground that the heads of 
charge was defective. A. I. R. 1930 C. 712 = 32 Cr. L. J. 236 = 129 I. C. 109 = 1930 Cr- C. 1112 ■, 9 Pat. 606. Where 
the law applicable to the facts is not complicated, a statement in the heads of charge to the jury that sections 
were read and explained to the jury, is sufficient compliance with the law. 9 Pat. 148. 7 . ^ 

2. Proper charge to the jury is indispensable [Z^. 695, « 2]— In atrial wliere a man’s life is fn 
jeopardy, it is essential to take the greatest possible care to avoid mistakes. It is' not sufficient for the Judge 
simply to point out this piece of evidence and that, this presumption and that, this bit of law and that, Ti is 
his duty to .help and guide the jury to a proper conclusion, to direct their attention to essential points, to point 
out th.e weight to be attached to the evidence and to warn them gravely upon the responsibility which rests 
upon their shoulders in such atrial and to impress upon them that if there is any doubt in their minds they 

14 
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must give the benefit of that doubt to the accused, A. 1. R. 1934 C. 169 (S. B.) = 37 C. W. N. 1061 = 1934 Cr, C. 
291 ss 35 Gr* L. J. 601 == 148 L C. 172. To charge the jury at very great length may itself be an obstacle to their 
arriving at a correct decision. They are laymen and to enable them to come to a correct decision, it is 
necessary that essentials should be clearly brought out and not overwhelmed and obscured by too great a 
mass of detail. A. 1. R. 1933 Pat 496= 1933 Cp. C. 1061 = 148 I. C. 460 =35 Cp. L. J. 56. The charge should 
shortly state the salient points in the case, the evidence adduced in it and the points for determination to the 
jury with reference to the law. A very long charge, though a careful one, may have the effect of confusing the 
jur>’ as to the way in which the law should be applied to the case. 57 C. 1162. The Judge must follow a system 
or sequence or plan in charging a jury so that the jury can easily understand what is spoken to them. A, I,R. 
1934 0. 77 = 37 C. W. N. 1102 = 35 Cr. L. J. 483 = 147 1. C, 832 = 1934 Or. C. 33. A charge should aim at a fair 
and impartial presentation of the essentials of the case to the jury for their decision rather than an attempt to 
lead them on speculative and conjectural grounds to a particular conclusion. A. I. R. 1933 Pat* 481 = 144 I. C. 
872 = 1933 Cp. C. lOlO = 84 Cp. L. J. 828. 

3. Judge should place before jury the case for the accused [R 696, u. 8 ]>~The fact that the pleader 
for the accused does not urge any particular defence, is no reason why that defence should not go to the jury in 
the summing up by the Judge, if there is any evidence whatever in support of the defence. 87 C. W. N. 261 ==- 
A. L R. 1933 C. 656 = 1933 Cp. C. 1102 = 145 I. C. 821 = 34 Cp. L J. 1078. The Judge should not put the prose- 
cution case too strongly and fail to put the defence case as strongly as it should have been put, 87 C. W. N. 
595 (S. B.) = 1. 1. R. 1933 C. 426 = 143 I. C. 173 = 1933 Cp. C. 624 ^ 34 Cr. L. J. 333= 20 A. I. Cr. R. 20. 

IL— JUDGE’S DUTIES WHEN DEALING WITH EYIDENCB. 

4. Judge not to ask jury to presume prosecution evidence to be true unless rebutted.— Where the 
Judge told the jury “ You should accept what these witnesses say as being true until the defence gives you. 
some reason to reject their evidence as being tainted” it was held to be a misdirection vitiating the trial. 
A jury cannot be required to make the presumption against an accused person that the particular statements of 
a particular witness are true; still less can it be required to make such a presumption as regards the prose- 
cution evidence as a whole. The jury should be told that it is their duty to consider whether they are convinced 
bj the prosecution evidence and that if they are not convinced there is no law which obliges them to convict. 
They must be told to start with a presumption of the innocence of the accused and that the prosecution must 
prove their case beyond reasonable doubt. 58 C. 1095. The less that is heard of legal presumptions in favour 
of veracity, the better. 59 C. 1361. 

5. Judge should deal with the evidence [P. 697, See h. 11]— Although it is impossible for any Judge 
to state every item of evidence or to draw the attention of the jury to each and every fact which has been 
deposed to before them, he has to give them a summary of the leading points of the evidence and the consider- 
ations and inferences to be drawn from it on the one side and on the other. 6 Luck. 706 ; A. I. R. 1935 A. 108 = 
1985 Cr. C. 3959 Pat. 606. Where there have been a large number of witnesses and the case was tried for 
several -days, it is the duty of the Judge to analyse, to sift and to weigh the evidence, to marshall the facts 
properly and so to arrange in some sort of order before the jury the facts which are really material and upon 
which they should concentrate their attention. In dealing with each individual prisoner, he must take the 
evidence against each one, summarise it and point out to the jury how each prisoner is affected by the evidence 
given. He must show that some matters are particularly important, .some less and some of little importance 
whatever, A. I. R. 1932 C. 395 = 88 C. W. N. 404 = 1932 Cr. C. 842 — 137 I. C. 682 = 33 Cr. L. J. 486 5 A. I. R. 
1934 C. 273 = 38 C. VSr. N. 77 = 35 Cr, L, J. 1313 = 151 1. C. 409 = 1934 Cr. C, 397 ; 87 C. 740 ; A. I. R. 1930 C. 136 
= 50 C. L. J. 476 = 34 G. W. N. 223 = 31 Cr, L. J. 572 = 123 I. C. 781 == 1930 Cr. C. 136 ; 83 C. h. J. 831. The Judge 
must point out the important evidence in the case as well as emphasize the points for and against the accused, 
draw the attention of the jury to the contradictions and discrepancies in the evidence and even express his own 
opinion as to what conclusion the evidence on particular points leads to, provided he makes it perfectly clear 
to the jury that they are the final Judges on the questions of fact. 1934 A. L. J, 1160 = A. 1, R. 1934 A. 1032 = 
4 A. HSr. R. 788 = 1934 A. L. R. 1150 = 153 1. G. 364 = 1934 Cr. C. 1389 5 62 C* 337. Where questions are put and 
ai^wers recorded m a language which the witnesses do not in fact speak, the Judge should insist that the 
witnesses shall understand the question put, before an answer is obtained or recorded and the Judge must bring 

ome o ^ in such cases an accurate lecord is often a matter of accurate translation. He may assist 

me ju^ with his advice and criticism provided he warns them that they are not bound by the same. 14 Pat. 228. 

ns ea o exp amiiig to the jury the theoretic principles of proof, it is his duty to deal with specific pieces of 
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evidence, and facts given in evidence, and tell the jun* whether or not they are evidence which the jury must 
consider in that particular case, 37 G. Iff. N. 1131 = A. 1. R. 1933 C. 722 = 34 Cp. L. J. 1231 = 146 LC. 237 = 
1933 Gp. C. 1272. It is not a misdirection for the judge to point out that certain witnesses corroborated or 
supported the prosecution story. He does not thereby mean to say that those witnesses should necessarily be 
believed. He is merely reminding the jury of facts that are recorded in the case. 56 A. 210. 

6. Judge need not give his own yiew of the evidence.— The judge is entitled not to express his own 
view upon a disputable matter and to leave it to the jury to come to their own conclusion. 58 G. 1228 (S. B.) 
But on a charge of murder, if a Judge with all his advantages, forms a definite and strong opinion that the 
evidence is not sufficient for a conviction, it is dangerous to leave the matter to the jury without a strong 
indication ol the judge’s own opinion, so long as he makes it clear that in spite of that opinion, they can, if 
they choose, disregard it and bring in a verdict of guilty. 54 C. L. J. 244 = 1931 Cp. G. 1016 = 134 I. C. 1191 == 
33 Cp. L. j. 85 = a. I. R. 1931 C. 752. 

7. Judge may exppess Ms opinion on evidence, but must tell the Jury that they must form theip own 

opinion [/I 698, n. 14] — The Judge has a perfect right to express his own opinion if he makes it clear to the 
jury that the opinion he expresses on the facts is not binding on them. A. 1. R. 1933 C. 190 = 1933 Cp. C. 236 
142 I. C. 653 = 34 Cp. L. J. 430 ; A. I. R. 1933 Pat. 96 = 13 P. L. T. 802 == 1933 Cr. C. 249 -= 142 I. C. 809 = 34 Cr. 
L. J. 421 ; 13 Rang. 141 ; A. I. R. 1930 G. 430 = 81 Cp. L. J. 1115 = 126 I. G. 775 = 1930 Cp. C. 657. It is not suffi- 
cient for the Judge to give them this warning in a formal way either at the beginning or at the end of the 
charge. The w^arning must be given at the moment wffien he has forcibly or otherwise expressed his owm 
opinion to the jury. A. I. R. 1934 C. 77 = 37 C. W. N. 1102 = 35 Cp. L. J. 483 147 1. C. 832 = 1934 Cp. C. 33. 

The Judge should not express himself in an assertive and dogmatic fashion and he must explain to the jury' that 
the question is for them to decide. A. 1. R. 1931 C. 178 = 34 C. W. N. 1154 = 32 Cp. L. J. 190 = 12S I. C. 811 = 
1931 Cp. C. 242 = 15 A. I. Gp. R. 392 (F. B.) ; 52 C. L. J. 417 = 35 C. W. N. 169 = A. 1. R. 1931 C. 11 = 32 Cp. L. J. 
418 = 129 I. C. 677 == 1931 Gp. C. 43 ; A. L R. 1934 Oudh 122 (2 , = 11 0. W. N. 211 = 1934 0. L. R. 213 = 35 Cr. 
L. J. 502 == 1934 Cp. C. 427 =* 147 L C. 911. The Judge should not state his own view on important matters of 
tact in so assertive a manner as to lead the jury to believe that it is not open to them to take any other view. 
1983 A. L. J. 1634 = A. I. R. 1934 A. 326 = L, R, 14 A. (Cp.) 425 = 1934 A. L. R. 402 === 35 Cp. L. J. 688 «= 148 I. C. 
504 == 1934 Cp. G. 410 == 20 A. I. Gp. R. 361, 

8. Judge ought to point out ppesumptions that may be dpavn fpom facts — ^failupe to call 
independent witnesses \P, 699, n. 18j — Where independent prosecution witnesses are not called, it is not 
sufficient for the Judge to tell the jury that they are to give “ due consideration to the absence of such 
witnesses." it cannot be presumed that the jury knew wffiat they were entitled to do in the absence of 
such witnesses. He ought to have told the jury that if they thought there w’as evidence to show that 
those witnesses might have given relevant evidence, then they might, if they choose, presume that the 
evidence, if given, would have been against the case for the prosecution. 54 C. L. J. 244=: 1931 Gp, C. 
1016 = 134 1. C. 1191 = 33 Cr. L. J. 85= A. I. R. 1931 G. 752 ; (1935) M. W. R. 363. Where certain important 
witnesses for the prosecution who ought to have been called, are not called, it is the duty of the Judge to 
caution the jury that it vjosprima facie duty of the prosecution and not of the accused to call them 
and that if they are not called without sufficient reason being shown, it w^as proper to draw an inference 
adverse to the prosecution. A. I, R. 1933 Pat. 431 = 144 I. G. 872 = 1933 Cp, C. 1010 = 34 Gp. L. J. 828 ; A. 1. R. 
1930 C. 481 = 34 C, W. N. 390 = 32 Cr. L. J. 33 = 127 1. C. 767 = 1930 Cr. C, 793 ; 58 C. 580. Where however, the 
Judge had clearly left it to the jury to say for themselves how far the failure of the prosecution to call a parti- 
cular witness was so material as to raise in their minds a reasonable doubt as to the prosecution evidence, 
there was no misdirection. 9 Pat, 647. In the case of a person found in possession of stolen goods soon after 
the theft, the presumption under s. 114, Evidence Act is only that the Court may presume that he is either the 
thief or has received the goods knowing them to be stolen, unless he can account for his possession. This does 
not mean that the accused must prove affirmatively that he came by the goods innocently. If he gives any expla* 
nation which in the opinion of the jury may possibly be true, although they do not necessarily believe it, then 
the Crown cannot rely upon the presumption and must prove the guilt of the accused just as in any other criminal 
case. "To explain to the jury that on account of the presumption the onus of proof is shifted to the accused 
'viffiose duty it is to rebut it, and that if the accused fail to prove that they acquired the property law^fuUy the 
jury must convict them, was clearly wrong and the misdirection vitiated the conviction. A. 1. R. 1931 C. 617 = 
35 C. W. N, 291 = 1931 Cr. C. SOI = 134 L C. 1071 = 33 Cr. h. J. 40. 
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9. Jttdge should deal with evidence against each accused separately.— Generally speaking, it is 
desirable and indeed obligatory that a Judge in summing up to the jury should divide up the evidence as it 
affects each individual accused. But where all the evidence was such that it affected all the accused persons 
equally or none at all, no injustice could have been done to any of the accused persons by the Judge dealing 
with the evidence as a whole. 61 C. 6. Where the evidence against one accused was not the same as the 
evidence against the other accused but was less, omission on the part of the Judge to deal with and discuss 
the case against the former individually and separately was a serious non-direction making the conviction 
imtenahie as against him. A. I. R. 1933 C. 5 =:= 37 C. W. N. 68 = 1933 Cr. C. 25 = 143 I, C. 882 == 34 Cr. L. J. 622. 

IIL-NON-DIRECTION. 

10. Non-direction— when not a misdirection [P. 699, «. 20]— Omission to refer to matters which might 
have been brought in along with others bearing on the same point, cannot be relied upon as a misdirection 
sufficient to vitiate the trial. A. 1. R. 1931 G. 533 = 1931 Cr. C. 685 = 134 I. C. 71 = 82 Cr. L. Jf. 1101 (B. B.) 
Where the defence has been substantially put to the jury, a mere omission to put this or that circumstance or 
suggestion, is not non-direction, which amounts to misdirection. It is not the function of the Judge to repeat 
to the jury every argument or suggestion urged on behalf of the defence. 60 C. 1889 ; A. I. R. 1934 C. 142 = 
57 C. L. J. 883 — 35 Cr. L. J. 536 = 1^ I. C- 1043 — 1984 Cr. C. 180. The Court of appeal must be satisfied on a 
perusal of the charge and the material evidence in the case that the omissions are so important that it may be 
reasonably said that they have led to an erroneous verdict. A. I. R. 1939 C. 31 ==: 60 C. L. J. 45 = 134 1. C. 110 == 
1935 Gp.C. 196. 

11. Non- direction— when a misdirection [P. 699, ». 21]— The jury should be made to understand that it 
is an essential principle of criminal law that a criminal charge has got to be established by the prosecution 
beyond reasonable doubt and unless the Judge makes sure that the jury appreciate their duty in this respect, 
his omission is as grave an error as active misdirection on the elements of the offence, and a verdict of guilty 
given by a jury who have not taken this fundamental principle into account, is given in a case where the 
essential forms of justice have been disregarded. In such a case, unless it can be predicted that properly 
directed the jury must have returned the same verdict, a substantial miscarriage of justice is established. 
A. L R. 1933 P. C. 218. Failure to refer to matters which ought to have been placed before the jury for their 
consideration must be held to be a misdirection. 34 C. W. N. 954 = 1931 Cr. C. 42 = 128 I. C. 807 == 82 Cr. L. J. 
186 =* 15 A. I. Cr.R. 367 = A. I. R. 1931 C. 10. Where it is possible that if the attention of the jury had been drawn 
toaparticular aspect of the evidence, it might have turned the scale in favour of the accused, omission so to 
draw the attention of the jury is a non-direction on a vital point amounting to misdirection. (1935) M. W. N. 48. 
Where it is more than possible that if the Judge had clearly called the attention of the jury to the fact that there 
was no corroboration of the evidence of a certain witness, they might have returned a different verdict, it is a 
non-direction amounting to a misdirection. 7 Luck. 390. Where the Judge thinks that the evidence is so 
weak that there are very great doubts as to the guilt of the accused, the omission to direct the jury to give the 
accused the benefit of the doubt may be a misdirection which may be said to have prejudiced the accused, 
A. L R. 1935 G. 31 » 60 C. L. J. 45 = 154 1. G. 110 = 1935 Cr. G. 196. 

12. Omission to direct the jury to give the accused the benefit of any doubt [P. 701, 7*. 23]— 
Where the evidence for and against the accused is more or less equally balanced, the Judge should direct 
the jury that if they had any reasonable doubt in their minds as to the guilt of the accused they should give 
the accused the benefit of it. Omission to give such a direction will be a misdirection. 52 A. 207 ; A. f. R. 
1930 A. 24 «= 1929 A. L. J. 1261 = 31 Cr. Ii. J. 33 = 120 I. C. 264 == 1980 Cr. C. 40. 

lY.^ADMISSION, RELEYANCY, Etc., OF EYIDBNCE. 

13. Jndge must decide upon the admissibility of eyidence [/I 702, «. 29]— Where an accused 

retracted his confession on the ground that it was induced by threat and persuasion, it is for a Judge to decide 
whether, the confession is admissible and not leave it to the jury to decide. Even if he decides that it is 
admissible, he must point out to the Jury that the fact that he considered the evidence to be admissible does 
not necessarily mean that it was true and it was for the jury to decide whether they should accept the 
cpnfession. A, I. R. 1933 C. 187 34 Cr. L. J. 369 = 142 L C. 639 =* 1933 Cr. C. 233 ; A. I. R. 1934 C. 651 38 

C,W.H.586 ^36Cr.Ii.J.70 = lB2I,C.234=:=1934Cr,C.938 5 610,399; A.I.R. 1984 C. 717 36 Cr. L. J, 185 

^ 183 1. C. 681 .==: 1934 Cr. C. 1102 ; (1985) H«. W. N. 821. It is for the Judge to decide whether the. confession 
was voluntary or not and for this purpose , the proper course is for the. Judge, to examine. the .accuiscd 
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in the absence of the jury and to ascertain from him without cross-examining him, what actually look place. 
A. L R. 1933 €• 835 (S. B.) == 145 I. C. 863 == 34 Cp. h. J. 108T == 1933 Cr- C. 1495. Whether a confession was 
voluntary and whether it was true are both questions of fact. But in order to decide whether the confession 
is admissible in law, it is necessary to decide prima facie whether the confession was voluntary. A voluntary' 
confession is not necessarily true and vice versa. But coming to the proof of truth of the confession, the 
jury is entitled to consider the question of voluntariness in its bearing on the truth of the confession. 
Where the Judge directed the jury that he has decided that the confession was voluntary’ and that the jury 
should take that point as settled, there was serious misdirection inasmuch as he withdrew from the ]ury 
an issue of fact relating to the truth of the confession. 62 C. 312 ; A* 1. R. 1935 C. 308. 

14. BTidence of hostile witness.— The fact that a witness is dealt with under s. 154, Evidence 
Act in no way warrants a direction to the jury, that they are bound in law to place no reliance on his evidence, 
or that the party who called and cross-examined him can take no advantage from any part of his evidence. 
There is moreover no rule of law that if a jury thinks that a witness has been discredited on one point 
they may not give credit to him on another. The rule of law is that it is for the juiy to say. 58 C. 1404 (F. B.) ; 
A. I. R. 1932 C. 523 = 36 C. W. N. 356 = 1932 Cp, C. 498 = 138 1. C. 373 = 33 Cp. L. J. 604. But where the Judge 
left the evidence to tlie jury with the caution that they should be careful in accepting the evidence of such 
a witness in support of the prosecution case and told them that it was for them to say if it was at all safe to 
accept that evidence, nothing can he said against this direction to the jury. 59 C. 136. 

¥.— ADMISSION OF INADMISSIBLE EVIDENCE. 

15. When jnpy placed in possession of inadnsissible evidence, thepe is misdirection [P. 702, n. 32] — 
Where the alleged statements of a witness before the police were not properly put in evidence under s. 162, 
and not even proved as substantive evidence, but the Judge at the end of the cross-examination of the 
witness put certain questions to him with reference to the statements made by him before the police, and 
made use of them in his charge to the jury in order to discredit the witness so far as he did not support the 
prosecution case, it was held that there was a misdirection. 58 C. 1009. Any reference to the statements 
to the police is in direct contravention of the provisions of s. 162 and is not permissible under the law. 
38 C. W. H, 586 === A. I. R. 1934 C. 651 « 36 Gp. L. J. 70 = 152 I. C. 284 « 1934 Cp. CL 983. Where the Judge 
directed the jury that though the statements made to the police were inadmissible, the fact remained that 
the defence did not place before them any contradictory statement as regards the account of the occurrence, 
it was held that there was a misdirection, as the impression conveyed to the jury was that the evidence 
of the witnesses before the Court, found corroboration in the statement made by them to the police. A. I. R. 
1934 C. 717 =r=: 36 Or. L, J. 135 « 152 I, C. 681 === 1934 Cp. C. 1102. 

16. Dmty of Jmdge when inadmissible evidence has come to the knowledge of the jnpy [P, 703, «. 34] 

—The Court ought not, to allow inadmissible questions to be put, for it may possibly cause some prejudice in 
the minds of the jury in spite of the warning subsequently given by the Judge when summing up. A. L R. 
1933 Pat 488 «= 1933 Cr. C. 1030 s 144 I. C. 936 = 14 P. L. T. 580 — 34 Gp. L* J. 892. Where the Sessions Judge 
brought to the notice of the jury certain statements alleged to have been made by the prosecution witnesses to 
the police when they were investigating the occurrence, but the Judge had cautioned the jury not to take the 
statements as substantive evidence, but that inasmuch as they had been introduced into the record, they were 
free to leok at them for the purpose of testing the evidence of the prosecution witnesses, it was held that the 
accused were not prejudiced thereby, justifying interference with the verdict of the jury. 35 C. W. H. 164 === 
1931 Gp. C. 806 » 32 Op. L. J. 1245 134 L 0. 763 A. 1. R. 1931 C. 622. 

VL— JUDGE’S DUTY TO DEAL WITH THE LAW. 

17. It is impepatlvely neceasapy fop the Judge to exponnd the law to the jupy [P. 704, n. 35]— 
Omission by a Judge in his charge to the jury lo lay down the law by which the jury were to be guided is 
more than a misdirection and s. 537 could not be applied to such a case. Where the Judge failed to define 
what is meant by " robbery** it was a clear violation of the imperative provisions of the Code, A. L R. 1935 
Omdh 175 =: 11 0. W. N. 200 = 1934 0. L. R. 202 = 35 Gp. L. J. 507 == 147 I. C. 976 = 1935 Cp. C. 298. In 
omitting to explain to the jury the essential ingredients of the offence, the Judge fails in his duty by withholding 
irom the jury the legal assistance which the case demands. A. L R. 1930 A. 24 « 1929 A. L« J. 1261 s= 31 Cr. 
L..J. 88 = 120 L C. 264 == 1980 Cp. C. 40. . There is no bar to the Judge in explaining in the charge to the jury 
what particular view was taken by the highest Court of the land, but he must tell the Jury how to apply the 
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law laid down by the decisions of the High Court, to the facts of the particular case. 67 C. 1182. Though the 
Judge need not explain to the jury abstract principles of law, he must explain those particular sections of the 
Penal Code which apply to the particular case which the jury are trying, and he ought to set out in the copy of 
the charoe which is sent up with the record, his explanation in sufficient detail to enable the High Court to 
ascertaiii whciher he has properly explained the law, 37 C. W. N. 1131 = A. L R. 1933 C. 722 =« 34 Cr. L. J. 
1231 = 146 I. C. 237 == 1933 Cr. G. 1272 ; A. I. R. 1934 C. 77 =37 C. W. N. 1102 36 Or, h. J. 483 = 147 L C. 832 = 

1934 Or. 0.33. 

18. Cases based on circumstantial evidence— Judge’s duty to explain the principles to be 
followed.— It is difficult for laymen to decide at what point suspicion merges into certainty of the kind on 
which a conviction can be based and in the absence of any clear directions as to the principles to be followed, 
the jury are very liable in cases based on circunastantial evidence to return a verdict of “ guilty on mere 
suspicion. Failure to explain the principles to be followed in dealing with circumstantial evidence, amounts 
to misdirection, and if in consequence, the jury is notin a position properly to appreciate the evidence and base 
a correct decision thereon, there is failure of justice and the trial is vitiated. A. I. R. 1931 C. 11 = 62 C. L. J. 
417 == 1931 Cp. G. 43 = 35 G. W. N. 169 = 129 I. C. 677 = 32 Cr. L. J. 418. 

VII.—ACCOMPLICE TESTIMONY AND CONFESSIONS. 

19. Jury should he warned that they need corroboration of the testimony of an accomplice 705, 
See 71 , 40]— In dealing with the evidence of an accomplice, it is the duty of the Judge to explain to the jury 
the provisions of ss. 133 and 114, Evidence Act, with the relevant parts of s. 4. It is not his duty to tell them as 
a matter of law that they must not convict unless they find that the evidence of the accomplice is corroborated 
in material particulars. He may, if he thinks proper in any particular case, express to the jury his own opinion, 
that in the circumstances of the particular case, they will do well to require corroboration in material parti* 
culars. But he should clearly make them understand that this is his opinion on a question of fact which they 
need not accept. If he does express such an opinion it is proper further to explain, what would in his 
judgment be material particulars. 13 Rat. 529. Before the evidence of an accomplice as to his participation 
in the offence can be accepted, the jury should be warned that they need corroboration of that fact as much as 
of anything else. If there is no corroboration of that fact the Judge should direct the jury accordingly and his 
omission to do so amounts to misdirection, A. I. R. 1932 C. 295 = 1982 Cr. C. 264 = 17 A. I. Cr. R. 424 = 
137 I. C. 497 = 33 Cr. li. J. 477 ; 66 G. 150. The Judge should also tell the jury that the corroboration must 
come from independent witnesses and that it would not do if that corroboration would come from the 
evidence of an accomplice which in itself was tainted. Omission to give such a direction is a serious mis- 
direction. A. I. R. 1933 C. 6 == 36 C. W. N. 874 == 140 I. G. 379 = 1933 Cr. C. 26 = 34 Cr. L. J. 23 == 19 A. I. Cr. 

B. 145. It must be pointed out that such independent corroboration must implicate the particular accused. 
A. I. R. 1933 C. 509 = 37 G. W. ». 290 == 1933 Or. C. 814 = 144 I, C. 879 ^ 34 Cr. h. J. 841 ; A. I. R, 1930 C. 481 = 
34 C. W. N. 390 = 32 Cr. L. J. 33 = 127 I, C. 767 = 1930 Cr. C. 793. A receiver ot stolen property Knowing it to 
have been stolen is an accomplice ” under the I. P. C. and the Judge is bound to tell the jury that he was a 
tainted witness whose evidence must be received with great caution. Failure to do so is a material misdirection. 
68 M. 86. The High Court has no right to inteifere with the verdict, if the jury on a proper direction thinks tit 
to act on the evidence of the approver, as the jury is committing no illegality thereby. A. I. R. 1933 C. 509 = 37 

C. W. R. 290 = 1933 Cr. G. 814 144 1. G. 879 = 34 Gr. L. J. 841 ; 13 Rat. 529. On the one hand a conviction 
founded on the uncorroborated evidence of one or more accomplices alone is valid in law, but the evidence of 
accomplices should not be left to a jury without such directions and observations from the Judge as the 
circumstances of the case may require. The Judge is bound to caution the jury and to advise them that 
generally speaking, the natural presumption for them to make was that the evidence of the approvers was 
unreliable though they were not compelled in law to act on the presumption, A. I. R, 1938 Rat. 500. It would 
amount to misdirection either to omit to give the jury a suitable warning or to tell the jury that an approver’s 
evidence against a particular accused has received independent corroboration when this is no^ in fact the case. 
A. k R. 1938 Rat. 96 = 13 R. h. T. 802 = 1933 Cv. G. 249 = 142 1. C« 809 = 34 Gr. L. J. 421 ; 56 G. 150. 

' 20, Direction, in case oi retracted confession [P. 708, n. 46]— It is a misdirection to tell the jury that 

ttie accused might be convicted upon his own statements which had subsequently been retracted, without 
further corroboration. 88 C. W. N. 586 = A, I. R. 1984 C. 651 = 36 Cr. D. J. 70 = 162 1. C. 234 = 1934 Cr. C. 988. 
Where the Judge drew the attention of the jury to' the fact that in the retracted confession the confessing 
accused bad named the co-accused, it was a serious misdirection, for a retracted confession has no value at all 
against a co-accused. 89 C. W. H. 27 = 1934 O. Q. 1368 «« A. 1. R. 1934 0. 853. 
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YIIL—JOINT TRIAL OP SEVERAL ACCOSED. 

21. Jury should be warned not to act upon confession of c o-ac case without corroboration [/^ 709, 
u. 50] — Where the Judge failed to give any direction to the jury as to how they should treat and the weight 
they should give to the evidence of an accused person as against his co-accused, it is not possible to say that 
the omission did not seriously prejudice the other accused and the verdict should therefore be set aside. 

57 C. 801. 

IX.— CHARGES IN PARTICULAR OPPEHCES. 

22. Culpable homicide not amounting to murder [P 111, n, 57]— W here the ] udge in explaining s. 304, 
L P. C. said “ if you hold that the accused intended to cause such bodily injury that death would be a possible 
but not the most probable result, you will find him guilt\ under s. 304, Part I,” held, the direction would have 
been correct if the Judge had not used the word ‘‘ possible ” but had adhered to the words of the section and 
used the word likely.” As it was, it could not be said that the misdirection may not have misled the jury. 
A. I, R. 1930 C. 136 = 50 G, L. J. 476 = 34 G. W. N. 223 = 31 Cr. L. J. 672 = 123 I. C. 751 = 1930 Cr. G. 136. 

23. Kidnapping,— Where the girl was already leading a life of indulgence in unlawful sexual inter- 
course at the time of the kidnapping, it cannot be said with any reason or sense that she was kidnapped in 
order that she might be seduced to illicit intercourse.” Where therefore the Judge told the jury that the fact of 
previous intimacy with the girl was wholly immaterial, it was a misdirection. 80 G. 1457. 

24u Rape 712, w, 60]— In cases of rape it has been the practice for many years for the Judge to 
warn the juiy^ not to accept the evidence of the girl unless they find that it is corroborated in some material 
particulars implicating the accused. But he ought to tell them that if, in spite of his warning, they come to the 
conclusion that they believe the girl and think the accused guilty, then they have the right to convict him on 
her uncorroborated evidence. A. I. R. 1933 C. 833 = 1933 Cr. C. 1493 = 38 C. W. N. 62 = 147 I. C. 999. The 
kind of corroboration required must be independent evidence, that is to say, the evidence of some witnesses 
other than the girl herself. A. I. R. 1934 C. 7 = 38 C. W. N. 108 = 1934 Or. C. 23. The earliest version as stated 
by the prosecutrix should be prominently placed before the jury, and their attention should be drawn to the 
discrevancies, if any, between the first information report and the evidence as given by the prosecutrix in 
Court. A. I. R. 1934 Nag, 94 = 30 N. L. R. 262 = 35 Cr. L. J. 957 = 149 I. C. 447 = 1984 Cr. C. 377 = 21 A. I, Cr, R. 
247. Where the accused denied the whole story, it is a misdirection for the Judge to tell the jury that because 
the plea of consent has not been taken by the accused, they need not determine whether the girl was below 14 or 
above 14 and that they need not determine whether she consented or not. He ought to have told the jury that 
the burden was on the prosecution to prove in addition to the factum of sexual intercourse, that the girl was 
below 14 or else that the accused committed that act against her will or without her consent 37 G. W. N. 484 
= A, I. R. 1933 G, 606 (1) = 1933 Cr. C. 970 = 145 1, C, 923 = 34 Cr. L. J. 1161. 

25- Robbery [P.710, //. 54]— In charging the jury with regard to the offence of robbery, the Judge 
must tell the jury that it is essential not only that violence or hurt or wrongful restraint was caused during 
the committing of the theft, but also that it must be caused for the purpose of enabling theft tobecanied 
out. 60 M. L. J. 691 = (1930) M. W. N. 1142 = 34 M. L. W. 349 = A. 1. R. 1931 U. 481 = 4 M. Gr. G. 26 »= 32 Cr. L. 
J, 973 = 133 1. G. 7 === 1931 Cr. C. 545 ; (1934) H. W. N. 244 ; 54 M. 588. 

26. Dacoity [P. 711, 56]— Where the accused was charged with an offence under s. 395, 1. P. C. 
it is not open to the Judge to sugg-:ist to the jury some other offence, e.g., those under ss. 323 and 448, 
I. P. C. simply because there was a doubt as to the question of fact. S. 237 does not apply to cases where 
the facts themselves are doubtful and there was clearly a misdirection. 69 G. 8. If the Judge has 
adequately explained in his charge to the jury what is necessary to constitute the offence of dacoity, he has 
done all that can reasonably be expected of him. A. 1. R. 1932 C. 295 = 1932 Cr. 0. 264 = 17 A. I, Cr. R. 
424 = 137 1. C. 497 = 33 Cr. L. J. 477. Where six persons were charged with the offence of dacoity and the 
trial resulted in the acquittal of three of the accused and conviction of the other three only, it should 
have been explained to the jury that in order to return a verdict of guilty of dacoity against the three convicted 
persons they must be satisfied in their minds that there were at least two other persons present when the 
offence was committed. A I. R. 1931 M. 481 = 84 M. L. W. 349 = (1930) M. W, N. 1142 = 4 M. Cr. C. 26 = 60 
M. L. J. 691 = 82 Cr. L. J, 973 = 133 I. C. 7 = 1931 Cr. C. 545 ; 54 M. 58S. 

27. Dacoity with murder and murder (Ss. 396 and 302, 1. P. C.)— Where the accused were charged 
under s. 396, 1. P. C. and the Judge directed the jury that if they found the number of persons to be less than five 
they could split up the charge under s. 396, 1. P. C. and treat it as a charge under s, 302, 1. P. C. together with, a 
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, r. -.00 «„h 5 tantive charee of murder pbis a substantive charge of robbery, it was 
charge under s. 392, 1. P. C-. 2 is not a minor charge to the charge under s. 396 as the 

held that it was a misdirection, as the not committed murder is liable to be held to 

charge under s. 396 is a charg j a^gang of dacoits in the course of which dacoity sombebody else 

^LTSdr^a s^oTb.) =1. 1. R- I93sa 29. = «cp. l. a. m i. c, « = less c.c. 

391 20 Ae I. Cr. R. 10. 

28. Criminal breach of trust [/>. 710, «. 53 ]-A person who intermeddles with the estate of a 
deceased or does any other act which belongs to the office of executor, where there is no rightful executor or 
aSSator in exigence, is made accountable by the civil law to the extent of all assets which may have 
cSnThis hands. This however is not based upon entrustment but upon the basis that not being 
enhLted he had no business to intermeddle. The application of the doctrine m no way depends upon the 
S?enS of bad faith in the person intermeddling. Where therefore the Judge told the jury that a person was 
gffilty of criminal breach of ttust upon the basis that he, as an intermeddler became an executor di son tort, it 
amounted to misdirection. 58 C. 1081 (F. B.) 


SECTION 300. 

Note -All the jurors should jointly consider the Trerdict.-lf the jurymen are notable to come to a 
decision or agree upon a verdict before retiring, then tlie law requires that they should retire to consider their 
verdict and it follows that they should all be in their retiring room together during the whole of the time 
between the moment of their retirement and the moment when their verdict is taken by the presiding Judge. 
Where therefore five of the jurors came out of the retiring room and sat in Court and the remaining four came 
out half-an-hour later and then sat in Court, the verdict was set aside. A. I. R. 1930 0. 446 = 31 Cr. L. J. 1090 = 
m I. C, 7S8 = 1980 Cr. C. 707. 


SECTION 301. 

Notes.— 1. Verdict given after the jury had been discharged is incompetent— Where the Judge clis- 
charged the jury as they were not agreed but subsequently conferred witli the foreman and then gave the jury 
further instructions after which they returned a verdict of guilty, the Privy Council held that the verdict was 
incompetent and the conviction unsustainable, (1934) M. W. N. 1020 (P* C.) = 40 M. L. W* 419 » 1984 A, L. J. 
1000 = 4 A. W. R. 1152 = 3S P. L, R, 247 = 1984 Or, C. 1184 « 151 1. C. 529 :=» A. L R. 1984 P. C. 227 (1). 

2. Form of verdict {F. 718, », 3]— The statute law in this country has not laid down any particular 
form in which the jury are to deliver their verdict Consequently there is no legal bar in the way of their 
returning the verdict in any way they think fit provided it is complete and exhaustive as to facts in issue which 
go to make up the charges. A. I. R. 1985 C. 31 = 60 C. L. J. 45 == 151 1. C. 110 = 1936 Cr. C 196. That the jury 
“ give the accused person the benefit of the doubt ” is not a verdict which is known to the law though jurors 
sometimes do express a verdict of not guilty in that way. A verdict of not guilty covers every degree of mental 
condition from mere hesitating doubt as to the guilt of the accused to a complete conviction of his innocence. 
A. I. R* 1988 C. 404 ~ 87 C. W. R. 341 == 1938 Cr. C. 582 = 143 1. C. 600 = 34 Cr. L. J. 608. in a charge under 
s, 408 L P, C, in respect of a gross sum misappropriated on several dates within one year, the Judge asked the 
jury what their verdict was in respect of the charge under s. 408, 1. P. C. on the several items set forth in the 
charge, and the foreman replied that the accused was guilty in respect of some of the items and not guilty in 
respect of others. It was held that the Judge should have asked the jury what their verdict was in respect of the 
charge under s 408 without requiring them to specify the items. The defect wa? however merely„ one of form 
and not of substance and the verdict \\ as not illegal. A. I. R. 1980 G« 717 = 34 G. W. N. 901 = 32 Cr. L. J. 321 
=? 11 » L C. 859 1930 Cr. C 1117. 

. g. No intermediate verdict.— Where the prosecution case was that the offence was committed before 
dark so' that the eye-witness^ were able to identify the accused arid the Judge without summing up the entire 
case directed them to return an intermediate verdict of whether or not the offence was committed before dark 
arid on their finding that it was committed after dark, acquitted the accused, held that the law does not recog- 
nise intermediate verdicts and the procedure adopted was illegal. 38 C. W. N. 451 = A. I. R. 1929 C. 92 :=i= *30 
er. Iu J.lMc=*115LC. 257c=ia A. l.Cr,R.240. . . - 
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SECTION 303. 

Note*— When Yerdict is nnambignoms, qnestlons cannot be asked of the jury [/*, 721, n. 1]— When 
there was nothing ambiguous in the verdict itself and no lurking, uncertainty in the minds of the jury them- 
selves nor was there anything to show that the verdict was delivered by accident or mistake, there is nothing 
in the Code which empowers the Judge to question the jury. A. I. R. 1931 M. 775 == (1981) M. W. N. 867.== 34 
M. L. W. 380 =: 61 M* L. J. 915 = 4 U. Cr. G. 342 = 1931 Gr* G. 1031 = 134 I. G. 986 = 32 Gr. L. J. 1^6 ; A. LA. 
1931 C. 636 = 35 C. W. N. 407 1931 Gr, G, 836 == 184 I. G. 1133 = 33 Gr. L. J. 29 ; A. I. R. 1930 G. 443 = 34 G« W. K. 

2^ 31 Cr, L. J. 1150 = 127 1. 0.79 = 1930 Gr, C. 751 = 15 A* L Cr, R. 61, Where the jury returned a verdict 

of guilty under s. 304, 1. P. C. and the Judge proceeded to question them as to w^hat the intention of the acciis^ 
was and on their being unable to say what the intention was, recharged them after which the jury: returned a fresh 
verdict of guUty under s. 302, 1. P. C., held, the verdict under s. 302, was not obtained according to law. It was 
-of course open to the Judge to ascertain and find out whether Ihe \erdict of guilty was under the first or the 
second part of s. 304, 1. P. C: But if the Judge thinks that the ' verdict under s. 304, 1. P. C. is not correct but 
that'it should be under s. 302, 1. P. C. and questions the jury to find out whether the question of intention has 
been duly considered, such questioning w'ould not be wairanted by this section. 61 G. 256 (S. B.) Where'the 
verdict is not clear and definite there is however nothing wrong in sending the case back to the jurors for 
a clear verdict according to law. A. I. R. 1934 Oudh 34 = 10 0. W. N. 1270 = 1934 0. L. R. 149 =; 1934 Cp. C. 
88 = 147 I. C. 689. 


SECTION 304. 

Notes. — 1. Jury may amend verdict if deliYeredby mistake 724, u. 1]— It appeared that the jury 
were confused as to the names of the accused and only named seven of them,, and when the Court asked them 
again whether they found all the accused guilty under a particular section, it led to some misconception on the 
part of the jury which induced them to mention the number “ five.” After a fresh direction about the various 
sections had been given by the Court they retired to reconsider their verdict and came lack end gave a secpnd 
verdict. It was held that in the circumstances the verdict must be upheld. 58 C. 1385. 

2. Section does not apply where jury deliver wrong verdict owing to a misunderstanding of the law 

[^R 724, n. 2]— The section contemplates cases where the verdict delivered is not in accordance^ with what waB 
really intended by the jury and it has no application where there is no accident or mistake in the delivery of the 
verdict and the mistake lies in the misunderstanding of the law by the jury. In such cases the Judge is not 
entitled to address another charge to the jury on the law and to request them to reconsider their* verdict. 
A. I. R. 1931 M. 775 = (1931) M. W. N.857 = 34 M. L. W. 380 = 4 M.Cr. C. 342 = 1931 Cr. C; 1631 = 61 MT. 

915 = 134 L C. -986= 32 Cr. L, J. 1276. But see 60 C. 729, where it was held that it was propCT for the 
Judge to recharge the jury in a case where their verdict under one section was in point of fact obviously 
inconsistent with the decision which the jury had already expressed in connection with the other charge against 
the accused. The Judge is not obliged to accept an absurd verdict either as a verdict of guilty or of not guilty 
and he is entitled to tell the jury to consider the matter over again after recharging them instead of endeavour- 
ing to cross-examine the jury,- which, as a matter of fact, means cross-examination of the foreman.' 57 G;.61, , 

3. The power of amendment must be exercised before or immediately after verdict is j^ecorded 
[P. 724, n. 3] — Generally speaking, after the verdict has been recorded by the Judge and the jury have left the 
box, it would be improper on the part of the Judge to listen to any application to amend the verdict. 58 ,C. 11^. 


SECTION 306. ; , , 

Kote.— “When the Judge does not think It necessary to express disagreement.**— This section 
does not require that the Judge should agree with the verdict of the Jury before accepting^it, but only ; that 
he should not think it necessary to express disagreement. It may not infrequently happen that a Judge 
trying a case with jury considers that the appreciation of evidence by the jury is incorrect and that the •Verdict 
is wong, but4t is not so perverse a verdict as to justify a reference to the High Court. A. 1. R. 103^ B. 16^^ 
37 Bom.L.R. 109. . . i ~ ' 1 - - . 

15 
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SECTION 307. 

POVEES OF SESSIONS JUDGE. 

Notes.— 1. When reference may be made [P. 727, n. 2]-Sectioii 307 places a powerful weapon 
in the hands of the Judge in the moffusil which is not available to a Judge of the High Court sitting in 
Session, to prevent miscarriage of justice on account of a wrong verdict on the part of the jury and it is 
necessa^ that the trial Judge should himself appreciate the evidence and form his own opinion on the case 
so as to see whether it is necessary for the ends of justice to make a reference against the verdict. 62 C, 837. 
But the mere fact that in the view of the Judge, on the evidence in the case the accused should have 
been given the benefit of doubt and that in his view the jury’s appreciation of evidence seemed not to be 
proper, is hardly a ground for reference under this section. 57 C. 1183 ; A. 1. R. 1922 C. 737 =; 1929 Cr. C. 399 . 
A. I. R. 1930 Pat. 208 == 11 P. L. T. 605 « 31 Cr. Ij. J. U = 120 I. C. 290 == 13 A. I. Cr. R. 182, Where the verdict 
is one which would not be come to by a reasonable man, then a reference is competent. A* I, R. 1930 Pat. 174 
= 11 P. L. T. 452 = 30 Cr. L. J. 1114 =5 119 I. C, 898. A duty is cast on the Judge of considering the verdict. 
He must make up his mind whether he agrees or disagrees with the verdict and in the latter case form an 
opinion on the necessity for the ends of justice of submitting the case to the High Court. 13 Lah. 573. The 
'Sessions Judge should not refer a case unless his dissent from the opinion of the jury is such a complete 
dissent as to lead the Judge to consider it necessary for the ends of justice to submit the case to the High 
Court. 11 Pat. 669. The words “ necessary for the ends of justice ” to submit the case mean something 
more than that the Judge should be in complete disagreement with the verdict. The necessity of submitting 
a case should depend upon the gravity of the offence and its prevalence and considerations of a similar 
nature. A. I. R. 1933 C. 404 = 37 C. W. N. 341 = 1933 Cr. C. 582 == 143 I. C, 600 34 Cr. h, J. 608. A disagree- 

ment within the meaning of this section is one of the conditions precedent to a reference. It is very doubtful 
whether a Judge is justified in referring the case to the High Court, where his (juarrel with the jury’s verdict 
is not that the persons who were found guilty should in fact have been found not guilty, but that logically 
the persons who have been found not guilty should have been found guilty as well. A. I. R. 1933 C. 472 37 

C. W. ». 991 = 34 Cr. L. J. 965 = 145 I. C. 365 = 1933 Cr. C, 752 20 A. I. Cr. R. 386. Where it was apparent 

that the jury were influenced by their private knowledge based on what they had heard outside the Court and 
there were indications that they were biassed, a verdict under such circumstances cannot be sustained, 
59 C. U J. 15 = A. L R. 1934 C. 432 » 35 Gr. L. J. 1311 151 I, C. 365 == 1934 Cr. C. 669. 


2. Points to be noted when making reference [/I 728, «. 5]— 1VM the letter of reference should 

state [N. 5 (iii)]— A letter of reference ordinarily should state the case and the verdict of the jury and concisely 
the ground upon which the Judge differs from the verdict and considers it necessary in the ends of justice to 
submit the case to the High Court. 57 G. 1183; A. 1. R. 1929 Pat. 16 »» 9 P. L. T. 649 30 Cr. L, J. 210 = 113 

1. C. 694. 

Judge should state what offence the accused has committed [iV*. 5 (iv)]— The section requires the Judge 
to state the offence which he considers had been committed. The mere omission however, to state the 
offence is no ground for rejecting the reference. A. I. R. 1933 C. 404 «= 37 C. W. N. 341 « 1983 Cr. C. 582 == 143 
LG. 600 =^84 Or. L. J.608. 

3. Sessions Judge to make reference in respect of all charges.— Where the accused is tried on 
several charges and the Sessions Judge agrees with the verdict on some of the charges and disagrees in 
teSpe'Ct 6f others he should refer the whole case to the High Court. The High Court cannot approach the 
transaction as a whole with its hands tied as to one or more aspects. 11 Pat. 895 ; A. 1. R. 1983 C. 665 (S. B.) == 
37 C. W. H. 1180 == 34 Cr. L. J. 918 « 145 I. C. 236 = 1933 Cr. C. 1104 52 A. 881. 

4. Joint trial of offences some triable by Jury and some with the aid of assessors 729, «, 6]— 

Wl[«n tl^ accused is charged with different offences some triable by Jury and some with the aid of assessors, 
the Scions Judge should dispose of the charges which were triable with the aid of assessors and then it will 
be open to him to consider whether the interests of justice require him to make a reference on the other 
ipbarge. He has no jurisdiction to refer the whole case. 88 H. 718 ; A. I. R. 1984 Pat. 424 18 P. li. T. 867 ssi 

C, 16 =» 1934 Cr. C; 928. The charges mentioned in sub-section (2) refer only to charges triable by jury. 
gU R. 1932 B. 61 s=: 88 Bom. L. R. 1571 = 33 Cr. J, 172 — 135 T. C. 495 = 1932 Cr, C. 85. 
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PROCEDURE AND POWERS OF HIGH COURT. 

5* When Jmdge has accepted Yerdict on certain charges, whether High Court can Yarj [/I 730, 
n. 12]— In a reference under this section the whole case is open for consideration and the High Court should 
give due weight to the opinions of the Judge and the jury on all the charges and then convict or acquit the 
accused. The High Court may exercise any of the powers which it may exercise on appeal. In 41 C. 6€2 
although there is a statement that the Judge has no power to interfere with the unanimous verdict of the jury 
with which the Judge agrees, it depends on the facts of the case and the dictum must not be taken to apply in 
general. 60 C* 427, 

6. High Court’s powers of interference with the verdict of a jury [jR 731, n. 14]— The High 
Court should be reluctant to interfere with the unanimous verdict of the jury unless it is manifestly wrong and 
unless it is necessary to do so in the interests of justice. Of course, any crystallised rule of law cannot be laid 
down to guide the Courts in every case that comes before it, but it is now accepted that the High Court will 
not interfere with the unanimous verdict of the jury unless it is of opinion that it is unreasonable on the 
particular facts of the case. 57 G. 1183 ; 50 G. L. J. 518 ^ A. I. B. 1930 C. 141 = 31 Gr. L. J. 667 =:= 124 1, C. 486 :=:r 
1930 Or. C. 141; 3 Luck. 456 ; 5 Luck. 720- S. 307 was passed to provide a safeguard in jury trials 
because the Legislature was not satisfied that a jury could always be relied upon to do their duty. 
Otherwise, the verdicts of juries were intended to prevail and it was not contemplated that the 
High Court would upset the verdicts of juries unless it came to the conclusion that they were 
perveme, that is to say, that the jury deliberately refused to do their duty as jurors or that they had 
failed to comprehend the evidence. A. 1. R. 1931 C. 601=; 1931 Cv. C* 753 =»35 C. W. N. 1212 54 G. L, J. 

499 =; 134 I. C. 1053 = 33 Gr. L. J. 11 ; 56 G. 132 ; A. 1. R. 1934 Oudh 399 « 11 0. W. N. 905 1934 0. L. R. 647 » 

35 Cr. L. J. 1130 = 150 1. G. 345 = 1934 Of. C. 1324 ; A. I. R. 1929 A. 338 = 1929 A. L. J. 509 = L. R. 10 A. (Gr.) 80=; 
30 Cr. L. J. 1078 =; 119 L G. 443 == 11 A. 1. Gr. R. 547 ; A. L R. 1929 Hag. 113 = 30 Gr. L. J. 789 = 117 I. C. 277. 
Where the judge takes one view and the jury takes another, it is the primary duty of the High Court before 
it interferes to satisfy itself that the jury on a fair consideration of the evidence in the case has taken a per- 
verse view and that the jury’s verdict ought not to be allowed to stand. This is by no means a hard and fast 
rule. The Judge’s views should be given the same weight as the verdict ol the jury. If, after sifting the 
evidence, the High Court reaches the conclusion that the Jury’s verdict can be allowed to stand, there is an end 
of the matter. A. I. R. 1932 G. 656 (F. B.) = 138 1. C. 278 = 56 C. L. J. 19 « 1932 Gr. C. 648 = 33 Gf. L. J. 598 ; 13 
Lah. 573 ; 1931 A. L. J. 695 ; 8 Lack. 439. A full Bench of the Madras High Court held in 51 M. 956 that the jury 
is primarily the tribunal to find the facts and that it is not for the High Court to interfere with the verdict 
unless it is unreasonable. In 56 M. L. J. 103 Wallace, J. referring to the Full Bench decision in SIM. 956 
suggested that the view of the Full Bench may require some reconsideration in view of the fact that on a 
reference under s. 307 it is the High Court which records the conviction and passes the sentence and the 
accused has therefore no right of appeal as from a Sessions Judge to the High Court. The reference in fact 
takes away the right of appeal which he would otherwise have to the High Court. The Full Bench precludes 
the Court from considering whether there were in fact misdirections vitiating the verdict although if there had 
been no reference, the accused would have been able to come up on appeal and plead such misdirections. 
Walsh, J. observed that it was inequitable that if the Sessions Judge’s efforts in favour of the accused fails, the 
accused should be in a worse position than if no reference had been made at all. 56 M. L. J. 103 » 29 M. L, W. 
396 = (1929) M. W. R. 194 = A. L B. 1929 M. 135 = 2 M. Gr. G. 81 = 30 Gr. L. J. 843 = 117 I. C, 787. In a later 
case the Full Bench decision was interpreted to mean this: On the assumption that the Sessions Judges will 
not make references unless they think that the verdicts are manifestly wrong, the duty of the High Court is 
confined to considering whether the opinion of the Judge is supported by evidence. (1931) M. W, N. 1053 = 35 
M. L. W. 44 == A. L R. 1932 M. 21 = 4 M. Or. C. 389 = 1932 Cf. C. 1 =136 LG, 83 = 33 Cf. L. J. 215. In 11 Pat, 
669 it was held that the view that the verdict of the jury cannot be attacked unless it can be shown to have 
been perverse or manifestly wrong, is erroneous. The duty of the High Court on a reference under this section 
is to consider the whole of the evidence and the opinions of the Sessions Judge on the one hand and of the 
jury on the other and thereupon, as directed by the statute, to exercise all the powers of the Court of Appeal, 
remembering that the duty of an Appellate Court where an appeal is given on questions of fact is to throw upon 
those who seek to disturb the verdict of the jury or other first tribunal of fact, the onus of showing that the 
verdict is wrong. 

No disiitiction between veTdict of acquittal and vefdictof conviction- The section makes no distinction 
between cases of acquittal and conviction. Just as in cases of acquittal the High Court has to see that there 
was evidence on which the jury could properly acquit, so in the case of conviction it has to see that there was 
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evidence on which the jury could properly convict ; in each case the verdict must have been perverse before 
the High Court could interfere. Though this statement is correct as a proposition of law, in dealing with the 
weight and volume of evidence, the two cases differ because of the presumption of innocence. , A. I. R. 1938 
B. Hi = 35 Bom. L. B. 183 = 1933 Cr. C. 331 = 143 I. C. 495 « 34 Cr. L. J. 860 ; 84 Bom. JL. S. 896. 

7. Power of High Court to conYict the accused of offences not charged [R 732, n. 17]--Wherein a 
trial by jury under s. 19 (/) of the Arms Act, the Judge disagreeing with the verdict of acquittal referred the case 
to the High Court, the High Court has power under s. 307 (8) read with ss. 236 and 237 (1), if it found that the 
accused was also guilty under s. 20 of the Arms Act to convict him thereunder even though no charge under 
s. 20 had been framed against the accused at the trial. 55 A. 681. 

8. Power to order retrial.— Under sub-section (3) the High Court has ample power in a case in which 
there has been no proper or adequate trial, to make an order that the accused persons should be retried. A. 1, 

B. 1985 C. 184 (F. B.) = 39 C. W. N. 368 = 1935 Cr. C. 241. 


SECTION 308. 

Hote.'-lndi&cretion on the part of a juror is no ground for retrial.— It may be an indiscretion on the 
part of a juror to make observations about a case even in the bosom of his family. But the mere circumstance of 
his having mentioned to a friend in a conversation that he does not think the prosecution case to be true is not 
a matter which at the end of the trial can be used as a reason for beginning the trial afresh. A% I. R, 1982 C. 
750 (2 }=i932 Cr. C. 744 = 33 Cr. L. J. 869 == 140 1. C. 13. 


SECTION 309. 

Notes.— 1. Whether Judge should refer to the opinion of the assessors in judgment— It is the usual 
practice for the Judge to refer to the opinion of the assessors. Omission to do so does not, however, vitiate 
the trial but is merely an omission in the judgment which can be cured under s. 537, unless it has in fact 
occasioned a failure of justice. Where the conclusions of the Judge are in accordance witli the opinion of the 
majority of the assessors, his failure to refer to their opinion cannot be said to have caused any failure of 
justice. A. I. R. 1933 Lah. 910 1933 Cr. C. 1297 146 1. G. 677 85 Cr. L. J. 188. 

2. Recording of opinion of assessors imperatiYe [P. 734, n. 5j— The Sessions Judge is bound to 

record the opinion of each assessor in respect of all the charges on which the accused were being tried and his 
failure to do so merely means that he has virtually tried the case without the aid of assessors and the trial is 
void iofo. A.l. R. 1984 Oudh 354 ss 110. W. N. 831 — 1934 0. L. R. 586 = 35 Cr. L. J. 1066 = 1984 Gr.C. 
1049 150 I. C. 509 ; see 13 Pat. 729, Each of the assessors should be asked to give his opinion clearly as to 

what happened and he should then, if necessary, give a further opinion on such matters as intention, know- 
ledge, etc A. I. R. 1929 Lah. 37 = 30 Cr. L. J. 378 = 115 I. C. 66. 

3. Questioning of Assessors as to reasons for their opinion [See P, 735, n. 10]— The law as regards 
juries is embodied in s. 303, and it can hardly be said that there is one law for juries and another for assessors. 
The assessors should not be questioned abruptly for their reasons. It is important to see that their opinion is 
based upon a true understanding of the case, but the Judge must not probe deeper to discover . what reasons 
reajly actuate the juror or assessor. (1931) H. W. N. 1139. 

- " SECTION 317. 

,i!mendment,—- (0 In sub-section (1), after the word “Army” the words “or Air 
Force ” shall be inserted ; and 

(it) In sub-section (2), for the word military” in both places where it 
occurSi the word “ official” shall be substituted — Act X of 1927 . i 


SECTION 319. . ' 

and aBSMSora mast « Reside” In the district.-A man may obviously reside during the 
year in mote than one district and thus possess more than one place of residence. Such a person would be 
ordinarily liable to serve as juror or assessor in each of the districts in which he has his residence, but he 
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would only be subject to that liability so tong as he was residing in that district. Where a person actually 
lived outside the district and rarely visited his home in the district in which he was a juror, he would not be 
regarded as a resident of that district within the meaning of this section. A. I. R, 1931 Pat. 160 === 12 P. It, T, 
209 = 1931 Cr, C. 400 » 131 L C. 540 = 32 Gr. L. J. 740 » 16 A. I. Ci*. R. 360. 


SECTION 320. 

Amendment. — 1. After clause (a) the following clause shall be inserted, namely ; — 

Members of either Chamber of the Indian Legislature and members of 
Legislative Council constituted under the Government of India Act” — Act XXIII of 1925. 

2. In clause (^) after the word “ Army ” the words “ or Air Force ” shall be inserted — 

Act X of 1927. 

3. In clause (g) after the word ‘^Arrny” the word “Navy” shall be inserted — 

Act XXXT of 1939. 


SECTION 324. 

Hote.— Order revising list net a judicial order.— An order by the Sessions Judge and Collector 
revising the list and adding the name of certain persons is not a judicial order open to revision by the High 
Court. A. 1. R. 1984 G. 487 « 38 a W. N. 363 ==36 Gr L. J. 68 == 132 L C. 210 = 1984 Gr. G. 695. 


SECTION 326. 

Mote.— Summoning of less than doable the number of jurors required is a mere irregularity.— 

It is a mere irregularity to summon less than double the number of jurors required for a trial in contravention 
of the provisions of this section and such irregularity would be generally condoned under s. 537 and a 
retrial would not be ordered unless it is manifest that there has been a failure of justice, occasioned by it. 
10 Pat. 107 ; 56 A. 210. The minimum number fixed under this section is not the minimum number of jurors 
required for every single trial that is to be held during the Session. If a Sessions Judge does not want 
to summon a large number of jurors for the whole Session but wants to summon only as many jurors 
as may be required for a particular trial it would be neither illegal nor irregular for him to summon 
less than 18 persons for a murder trial so long as he takes care to summon a sufficient number of persons 
to choose the requisite number from among them according to law. 10 Pat. 107. 

CHAPTER XXIV. 

General Provisions as to Inquiries and Trials. 

SECTION 337. 

Motes.— 1. When pavdon can be tendered [P. 747, n, 5]— Under this section as it now stands a 
pardon tendered during the course of investigation is placed on the same footing as a pardon tendered during 
a Magisterial inquiry. 14 Lah, 507. 

2. Approver’s statement can be recorded under s. 164.— Once the approver has accepted a tender 
of pardon he stands on the same footing as any other witness, with the exception that he is liable to forfeit 
his tender of pardon if he does not comply with the conditions on which the tender was made. The 
examination of the approver under s. 164 like any other witness, is not open to any objection. A. I. R. 1933 
Dah. 868 = $5 Cr. L« J. Ill — 146 I. G. 481 = 1933 Cr. G. 1113. The Magistrate has the power to administer 
an oath or solemn affirmation to him. 14 Lah. 507. 

PROCEDURE. 

3. Smb-sec. (1-A). Rffeet of failure to record reasons [See P. 749, n, 14]— Omission to record 
the reasons for tendering a pardon is a defect which can be cured under s. 537 unless the omission has 
occasioned a failure of justice. 1929 A. L. J. 227 = A. 1. R. 1929 A. 321 = li. Rt 10 A. (Or.) 64 = 30 Cr. L. J. 1157 
= 120 I. G. 126 = 11 A. 1. Cr. B. 483. 
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Salb-section (2). Approver shall be examined as a witness even if he resiles from his position 
IF, 748, ». 12 ]— The words of the section are that every person accepting a tender of pardon shall be examined 
as a witness. No distinction can be drawn between a person who has accepted and a person accepting a 
tender of pardon. There is no question of a person continuing to accept the tender of pardon. The point 
to be decided is whether the person did accept a tender of pardon once. His subsequent resiling from 
the position that he once occupied does not make him cease to be a person accepting a pardon. Where 
therefore the approver is not examined, the trial and conviction must be quashed. A. L R. 1931 Lah, 102 
= 31 P. L. R.lOlO = 1931 Cif. C. 166 = 134 I. C. 193= 82 Cr. L. J. 1126; 11 Lah. 230. It is the duty of the 
committing Magistrate to send up the approver as a witness to the Court of Session. A. I. R. 1985 Ondh 116 
= 1935 0, W. N. 44 = 1935 0. L. R. 19 = 153 1. C. 596 = 1935 Cp. C. 206, But in 61 C. 399 it was held that 
it was not obligatory upon the prosecution to examine the approver as a witness after he forfeited his pardon. 

5. Sab-section (2-A). Approver not to be committed [See F, 749, n. 13 (^)]— The meaning of 
sub-section (2-A) is simply that where a pardon has been granted to one accused who has been examined 
as a witness, then the case against the other accused must be committed to the Sessions if a printa facie 
case is established and not tried by the Magistrate himself. The sub-section cannot reasonably be interpreted 
to mean that the approver must be committed for trial to the Court of Session. A. L R. 1932 A. 581 = 1932 
A. L. J. 754 = 189 I. C. 408 = 1932 Cr. C. 699= L. R. 13 A. (Cr.) 148 = 18 A. I. Cr. R. 312 = 33 Cr. L. J. 802 ; 
4 Luck. 679. The word “ accused ” in sub-section (2-A) does not include the approver. The sub-section 
contemplates two individuals, one, the ‘‘person” who accepts the pardon ; and the other, the “accused/’ 
some one who has to stand his trial, and against whom evidence is to be given by the “ person.” The section 
does not enable the Court to deal with an approver, in case he does not comply with the pardon and 
forfeit it, without a fresh inquiry and commitment by a Magistrate. A, I. R. 1936 B. 70 = 36 Bom. L. R, 1211 =? 
154 1. C. 327 = 1935 Cr. C. 132. After the approver has been tendered a pardon and examined even though 
not on oath, he cannot be committed to the Sessions simply because the approver denied all knowledge 
of the matter. The error is not a mere formal defect of procedure but is a substantial error of law. 6 Luck* 
388 5 A, L R. 1935 Oudh 226=11 0. W. R. 769=1934 0. L. R. 446 = 35 Cr. L. J. 889 = 148 I. C. 1192. 

6. fimb-section (3) refers to the point of time when pardon is tendered.— Fhe word “ already ” refers 
to tlie time when the Magistrate tenders a pardon. If the accused to whom he tenders a pardon is already 
cn bail there is no necessity for the approver to be remanded to custody thereafter. H he is not on bail 
the Magistrate is bound to retain the approver in custody, until the termination of the trial. A. I, R. 1932 Sind 
40 = 33 Cr. L. J. 906 = 140 I. G. 153. 

7. Approver cannot be detained in Police custody.— The approver’s position cannot be assimilated to 
that of an accused so long as he has not forfeited the pardon and he must be regarded as a witness for the 
purposes of the case. There is no warrant either in principle or in the statute for detaining a witness as such 
in police custody. There is no reason why a witness, even if he is an approver, should be placed in a worse 
position than an accused person for even in the case of accused persons detention in police cu.stody is confined 
within the narrowest limits. The general principles, no less than the rules governing the custody of accused 
persons, point to the conclusion that an approver cannot be detained in Police custody. He is a “ criminal 
prisoner” as defined in s. 3 (2), Prisons Act, 1894 and s. 4 of that Act imposes upon the Local Government the 
duty of providing accommodation in prisons as ordained by that Act. 12 Lah. 633 ; 12 Lah. 604; A. I. R. 1931 
Lah. 480 = 1931 Cr. C. 704 = 32 B. L. R. 728 = 135 1. C. 192 = 33 Cr. L. J. 162. 

8. Smb-sec. (3). Approver to be detained in custody till termination of trial and no longer {R 748, 
a. 13]— When once the trial in the Court of Session has been terminated under s. 306 the Court has no 
authority thereafter to order the detention of the approver in anticipation of any possible orders from the 
Court of Appeal 62 C. 430. 

ACCOMPLICES AND THEIR BYIDENCE. 

9. Accomplice evidence \F, 751, n. 23] — An accused person can legally be convicted upon the un- 
corroborated evidence of an approver but whether he should or should not be convicted upon such evidence is 
left to the prudence and good sense of the tribunal after considering all the circumstances of the case. Ftima 
facie the evidence of an approver being tainted evidence, is unworthy of credit unless it is corroborated in 
iome material particular tending to show that the accused committed the offence with which he is charged 
It is foff the Court to determine in each case whether the matter before it. tending to corroborate 
the evidence of the approver is worthy of credence. The evidence of an approver may be corroborated 
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by the evidence of another approver or by the confession of a person who is being jointly tried 
with the accused implicating both himself and the accused and it is the duty of the Court to scrutinize 
with care such corroboration, but whether it is to be treated as evidence against the accused or not 
is to be determined having regard to the circumstances of the case. 62 C. 238 following 9 Rang* 404* 
The rule requiring corroboration of the testimony of an approver is not strictly a rule of law, but a rule of 
practice dictated by prudence. The nature and degree of corroboration must necessarily var>^ with the circum- 
stances of each case. A. L R. 1932 Lah. 73 ^ 32 P. L. R. 792 = 32 Cr. L. J. 1036 = 133 L C. 54S = 1932 Cr. C. 73 = 
17 A. I. Cp. R* 102 ; 13 P. L, T. 802 = A. I. R. 1933 Pat. 96 = 34 Cr. L. J. 421 = 142 I. G. 809 = 1933 Cr. C. 249 ; 
A. I. R. 1934 Sind 78 (2) =: 33 Cr. L. J. 1170 = 150 LC. 917 = 1934 Cr. C. 737. In addition to the general 
corroboration showing that the approver is truthful and has a good memory, there must be special corroboration 
connecting each accused individually with the actual commission of the offence. A. I. R. 1932 Lah. 204 = 33 
P. L. R. 241 = 33 Cr. L. J. 242 = 136 I. C. 19 = 1932 Cr. C. 248 = 17 A, I. Cr. R. 428 ; 55 A. 91 ; 7 Luck. 511 ; A. I. R. 
1932 Ondh 11 = 8 0. W. N. 1240 = 33 Cr. L. J. 287 = 136 I. G. 321 = 1932 Cr. G. 43 = 16 A. I. Cr. R. 441 A. I. R. 
1934 Lah. 346=^36P. L. R. 121 = 35 Cr. L.J. 1046 = 150 I. C. 21 =1934 Cr. C. 565; A. I. R. 1935 A. 86 = 
152 1. C. 934; A. I. R. 1935 A, 132 = 1933 Cr. C. 185 ; 15 Lah. 673. It is however not necessary that the 
evidence corroborating the story of an approver or an accomplice should be evidence which directly 
connects the accused with the offence. If it were so, it would mean that the approver’s evidence can only be 
used by way of corroboration and that is not the rule. But there must be some evidence which tends to show 
that the story of the approver is true in so far as it relates to the accused 58 B- 40. The corroboration need 
not be direct evidence. It is sufficient if it is merely circumstantial evidence of the connection of the accused 
with the crime, but it must be evidence which tends to show that the story of the accomplice that the accused 
committed the crime is true, not merely that the crime was committed but that it was committed by the accused. 
A, I. R. 1933 Pat. 112 = 1933 Cr. C. 261 = 34 Cr. L. J. 476 = 146 I. C. 934 ; A. 1. R. 1933 Pat. 500. The evidence 
of one approver cannot be corroborated by the evidence of another approver. It must be corroborated by 
independent evidence which is free from the taint attached to the evidence of an accomplice. 67 M. L. J. 74 = 

• 40 M. L. W. 237 = 1933 M. W. N. 1129 = A. I. R. 1934 M. 248 = 1933 M. Cr. C. 358 = 35 Cr. L. J. 1040 = 149 I. G. 
964 = 1934 Cr, C. 472 ; but see 62 C. 238, where it was held dissenting from A. I. R. 1934 C. 6T8 (S. B.) = 3$ 
C. W. N. 777 = 35 Cr. L. J. 1357 = 151 1. C. 486 = 1934 Cr. C. 1045 that the evidence of one approver may be 
corroborated by the evidence of another approver. 

SECTION 339. 

Notes.—!. Committal proceedings whether void for want of Poblic Prosecutor’s certificate [Z’. 759, 
n. 14]— This section forbids the trial of an accused person without the certificate of the Public Prosecutor. 
The inquiry by the Magistrate not being a trial, the section is duly complied with on the production of the 
certificate in the Court of Session. A. I. B. 1935 Ondh 116 = 1935 0. W. N. 44 = 1935 0. L. R. 19 = 153 I. C. 596 
= 1935 Cr. C. 206. No sanction can be given under sub-section (3) in the absence of the certificate of the 
Public Prosecutor. 5 Lack. 452, 

2, Statement admitted under snh-sec. (2) must he corroborated.— Although under sub-section (2) the 
statement of an approver may be admitted in evidence yet it requires corroboration by extrinsic evidence. It 
is in the nature of a confession and when it is withdrawn, it should be regarded in the light of a retracted 
confession and must be corroborated in material particulars. A. I. R. 1934 Pesh. 46 = 85 Cr. L. J. 1242 = 161 
I. C. 110 — 1934 Cr. C. 882 following 9 Lah. 608. 

3, Sanction for prosecution of pardoned persons for perjury [P. 758, n. 12]— In a case where contra- 
dictory statements have been made on different occasions, sanction cannot be refused unless it is established 
that the approver made one of the two statements under undue influence. A. I. R. 1933 Lah. 868 = 1983 Cr. C. 
1113 = 146 I. C. 461 = 35 Cr. L. J. Ill The discretion vested in the High Court by sub-section (3) to sanction 
the prosecution must be exercised with extreme caution. The cardinal question for consideration is whether 
the confession and the incriminating statement made by the approver were or were not true. If they were not 
true, the inference must be that they were made under inducement or threat and in such a case it would be 
opposed to public policy to prosecute and punish the approver for giving false evidence. The exercise of the 
discretion must depend. on the answer to the question whether the confession was or was not voluntary— and 
all the circumstances must be carefully considered in order to arrive at a conclusion on the point. 56 A. 288. 
A confessional statement recorded under s. 164 cannot be treated as evidence in a judicial proceeding for the 
purpose of a conviction under s. 193, 1. P. C. (1933) M. Iff. H. 251. 
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[Chap., XXIV, 


SUPPLEMENT TO SOHONi’s COMMENTARIES. 

SECTION 339-A. 

Note.— The provisions of the Code requiring a finding to be given as to whether or not the approver 
hadcomoliedwiththeconditionsof his pardon, are compulsory, and failure to comply with the provisions 
vitiates the trial. A. I. K. 192R Omdh 256 — 6 0. W. N. 372 = 30 Or. L. J. 599 = 116 I. C. 64 = 12 A. I. Cif. R, 
431. But the mere fact that the Court inverted the order of issues as (i) whether the accused is guilty of the 
offence charged and (ii) if so whether he had complied with the conditions on which the pardon was given and 
is therefore entitled to an acquittal whether guilty or not, and proceeded to decide the issues in the same order, 
no irregularity was committed which vitiated the trial. A. I. R. 1983 Lab. 910 == 1933 Cr, C. 1297 « 146 I. C, 677 
=== 35 Gr. L. J. 168. 


SECTION 340. 

Note,— Access to prisoners by pleader.— note 3 to s. 167. 


SECTION 341. 

Notes.— 1. Criminal responsibility of deaf-mutes.— Where the accused was deaf and dumb, owing to 
the difficulty which he clearly would have in putting forward a defence, the safe course to pursue would be to 
convict the accused only of the least offence which the prosecution evidence proved. (1934) M. W. N. 924. 

2. Section not applicable where accmsed understands the proceedings [P. 762, n, 3]— A reference 
under this section can be made only if the accused, though not insane, cannot be made to understand the 
proceedings. 10 Lah. 566. 

3, Magistrate must state his views when making reference [R 762, n. 6]— It is essential for the Magis- 
trate to record a finding before convicting the accused, to the effect that he had sufficient intelligence to 
understand the criminal character of his act. A. I. R. 1930 Lah. 64 == 30 P. L. R. 597 = 30 Cr. L. J. 948 =;== 118 , 
1. a 642 » 1930 Cr.C. 32. 


SECTION 342. 

Notes.— 1* This section does not apply to inquiry preliminary to commitment [See R 764, n, 2 (ii)]— 
Although it is desirable that there should be an examination of the accused in the Court of the committing 
Magistrate, it need not be under the imperative provisions of this section. S. 209 gives a discretionary power 
to examine the accused when all the evidence for the prosecution has been taken. Ordinarily in an inquiry 
in the committing Magistrate’s Court, the stage at which the accused is called upon for his defence is not 
reached. That stage is only reached at the trial in the Court of Session. It cannot therefore be said that the 
omission to examine the accused in the committing Court is a disregard of an express provision of law. 
39 Q. W. N« 289 dissenHng from 23 M. 636 ; 62 G. 475. 

2. Court most examine and not prosecntor [P. 765, n. 4]— It is improper for a Magistrate to make use 

of a document obtained from the Prosecuting Counsel and basing his examination on detailed instructions 
given therein. A. I. K. 1933 Nag. 269 « 16 H. L. J. 158 = 34 Cr. L. J, 1172 146 I. C. 149 « 1933 Cr. C. 1003. 

Where the Magistrate permitted the Prosecuting Inspector to prepare and give a questiouaire which the accused 
was required to answer, the Magistrate’s action was highly improper and was a deliberate non-compliance with 
the provisions of s. 342 and s. 537 did not apply to the case. A. I. R. 1934 Rag. 213 31 N. L* R. 49 s:s: 35 Gr. L. J. 

1457 » 151 1. C. 778 1934 Cr. C. 984. 

EXAMINATION IMPERATIVE. 

3. The provision as to the qnestioning of accnsedis mandatory [P 765, ». 5]— It is obligatory on the 

Magistrate to question the accused for the purpose of enabling him to explain any circumstance appearing in 
the evidence against him. after all the witnesses for the prosecution has been examined and before he is called 
on for his defence. Failure to comply with the terms of the section is an illegality vitiating the trial and not 
an irregularity which can be cured under s. 587. (1930) M. W. N. 914 = A. I. R, 1931 M. 241 8M, Cr. C. 362 

32 Gr. L. J. 757 «= 131 1. C. 493 »«= 1931 Cr. C. 361 ; A. 1. R. 1933 Lah. 1002 (9) 34 P. L. B« 798 qrr: 35 Cr, L. J. 

» 149 L a 434 1988 Or. C. 1515 \ A. 1. R. 1934 Lah. 415 » 35 Cr. L. J. 1447 ss 151 h Ci 913 = 1934 Cr^ €• 642 $ 

A. I.R. 1934 Lah. 931 « 88 P. L. R. 628 = 153 1. C. 446 = if34 Cr, C. 166 i I, 1. B.lt£4 Feth.78 28 Cr.L. J. 1861 
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= 151 1. C. 551 = 1934 Cp. G. 1111 j A. I. R. 1934 Oudh 437 = 11 0. W. N. 1206 = 1934 0. L. R. 777= 151 I. C. 
840 = 1934 Cr. C. 1808 = 35 Ci». Ii, J. 1417. Where the accused has been examined, but the examination was 
not in conformity with the section, the defect will be cured by s. 537. 8 Rang. 372. Where the accused himself 
made no statement and his pleader disclaimed all knowledge of the facts of the case, it was held that the omis- 
sion to examine the accused, even if it were only an irregularity, was one which had occasioned a failure of 
justice. A. I. R. 1934 A. 389 = L, R. 14 A. (Cr.) 444 = 35 Cr. L. J. 784 = 148 I. C. 885 = 1934 Cr. C.463 = 20 
A. 1. Cr. R. 394. Failure to examine the accused after the prosecution witnesses w’ere recalled for cross- 
examination and had been duly examined, vitiates the trial. A. I. R. 1934 Lah. 648 (1) = 35 P. li. R. 173 = 133 
I. G, 1034 = 1934 Cr. C. 972. Where the prosecution had closed its case and the accused had been examined 
under this section the fact that the Court granted the accused the indulgence of further cross-exaniining some 
of the prosecution witnesses, does not entitle him to be examined again under this section. 56 C. 1157. 

4. Whether it is obligatory to examine the accused again, when fresh witness is examined for the 

prosecution [See P. 765, 5-A]—If a fresh witness is called and examined, the accused must be questioned 

again. (1930) M. W. R. 914 = A. I. R. 1931 M. 241 = 3 M. Cr. C. 362 = 1931 Cr. C. 361 = 131 I. C. 493 = 32 Cr. 
L. J. 757 ; A. I. R. 1932 Sind 168 == 1932 Cr. C. 743. But where the witness did not add materially to the 
evidence and the omission to further examine the accused did not prejudice him, the trial was not vitiated. 
A. I. R. 1932 Ondh 113 = 9 0. W. N. 116 = 1932 Cr. C. 186 = 139 I. C. 636 == 18 A. I. Cr. R. 136 = 33 Cr. L. J. 
811 5 A. I. R. 1933 Sind 49 = 34 Cr, L. J. 591 = 143 I. C. 381 = 1933 Cr. G. 175 ; A. I. R. 1984 Sind 67 = 28 S. L. 
R. 106 = 35 Cr. L. J. 1175 = 130 L C. 906 = 1934 Cr. C. 636 = 21 A. I. Gr. R. 336 5 A. I. R. 1929 Sind 5 = 23 S. L. 
R. 1 = 29 Cr. L. J. 932 = 111 I. C. 852. Where the accused were all defended by pleaders and when argu- 
ments were going on, one of the prosecution witnesses was recalled and a few questions put to him and the 
pleaders for the accused did not want to adduce further evidence, the mere fact that the formalities were not 
gone through asking the accused some questions under this section, did not vitiate the trial. A. I. R. 1933 
C. 594 = 57 C. L. J. 57 = 1933 Cr. C. 958 = 146 I. C. 1051. Where long after the closing of the case and hearing 
of arguments the Magistrate examined a witness under s. 540 and admitted into evidence several documents 
for the prosecution, failure to examine the accused further under this section or to give him an opportunity 
to rebut the evidence, vitiated the whole trial. A. I* R» 1933 C. 347 = 56 C* L. J. 583 = 1933 Gjf. C. 419 = 34 
Cf. L. j. 549 =:= 143 I. C. 285. 

5. Whether the section applies to summons-cases [P. 766, 5-D]— According to the Rangoon 
High Court this section does not apply to the trial of summons-cases. 9 Rang. 506 (P. B.) ( yi conlrct^) 
Where, however, a summons-case was begun as a warrant-case, the case must proceed as such and failure 
to examine the accused under this section is fatal to the trial. A. I. R. 1933 Nag. 192 = 34 Cp. L. J. 340 = 142 
I. C. 393 = 1933 Cr. C, 786. According to the Lahore High Court s. 342 applies to summons^ases as well 
as summary trials and iion-cqmpliance with its provisions amounts to an illegality which vitiates the trial. 
But if the accused in a summons-case admits that he has committed the offences, the Magistrate might 
convict him under s. 243 and in such a case examination under s. 342 is unnecessary. 15 Lah. 60. The 
provisions of this section apply to summons-cases as well. A. T. R. 1935 A. 217 = 1935 A. L. J. 257 = 
1935 Cr. C. 260. 

6 . The imperative provisions of s. 342 do not apply to inquiries under Ch. YIII [P. 766, n. 5-E] 
—The person proceeded against under Ch. VIII is not an “accused” person. S. 342 is merely confined 
to a person against whom there is a regular complaint, i.e., an accusation that he has committed an offence, 
and has no reference to a person against whom information is received of the kind mentioned in s. 110. 
A. i. R. 1933 Sind 49 =* 34 Cr. h. J. 591 = 143 I, C. 351 = 1933 Cr. C. 175. 

7. Whether it is obligatory to examine the accused afresh in a de novo trial.— Where no ne\y 

matter had been introduced into the evidence during the de novo trial nor was there anything in the evidence 
at the trial about which the accused had not already given his explanation, it cannot be said that the accused 
was prejudiced in consequence of the omission to examine him a second time under s. 342. ^ e o ject 

of the sectipn is to provide the accused with an opportunity of explaining the matters appearing in the evi- 
dence against him. Where this object is fully achieved, the section is complied with. At the most it is only 
an irregularity to which s. 537 applies. 58 M. 427 ; (1934) M. W. N. 406. 

TIME FOR EXAMINATION. 

8 . Examination must be before defence commences [P. 767, n. lOl-It makes no difference whethei 
the examination takes place, before or after charge, provided the accused are examined after the evidence fo 
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SUPPLEMENT TO SOHONi’S COMMENTARIES. [Chap. XXIV, 

SECTION 339-A. 

Mote.— The provisions of the Code requiring a finding to be given as to whether or not the approver 
had complied with the conditions of his pardon, are compulsory, and failure to comply with the provisions 
vitiates the trial. 1. I. R. 1929 0»dh 236 = 6 0. W. M. 872 = 80 Cr. L. J. 889 = 116 I. C. 64 = 12 A. i. o,. r. 
431. But the mere fact that the Court inverted the order of issues as (i) whether the accused is guilty of the 
offence charged and <ii) if so whether he had complied with the conditions on which the pardon was given and 
is therefore entitled to an acquittal whether guilty or not, and proceeded to decide the is.sues in the same order, 
no irregularity was committed which vitiated the trial. A. I. R. 1933 Lah. 910 =» 1933 Cp. C. 1297 = 146 I, C. 877 
= 3SCp. L.J. 168. 


SECTION 340. 

Mote.— Access to ppisoners by pleader.- note 3 to s. 167. 


SECTION 341. 

Motes.— 1. Cpimiual responBibiUty of deaf-mutes.— Where the accused was deaf and diimh, owing to 
the difficulty which he clearly would have in putting forward a defence, the safe course to pursue would be to 
convict the accused only of the least offence which the prosecution evidence proved. (1934) M. W. M.924. 

2. Section not applicable where accused understands the proceedings [/I 762, «. 3]— A reference 
under this section can be made only if the accused, though not insane, cannot be made to understand the 
proceedings. 10 Iiah. 866. 

3, Magistrate must state his views when making reference {P. 762, n. 6]— It is es.sential for the Magis- 
trate to record a finding before convicting the accused, to the effect that he had sufficient intelligence to 
understand the criminal character of his act. A. I. R. 1630 Lah. 64 ss 30 P. L. R. 897 = SOOr. JL. J. 048 — 118, 
l.&642=sl930Cr. C. 32. 


SECTION 342. 

Notes.— 1. This section does not apply to inquiry preliminary to commitment [See P. 764, n. 2 (ii)]— 
Although it is desirable that there should be an examination of the accused in the Court of the committing 
Magistrate, it need not be under the imperative provisions of this section. S. 209 gives a discretionary power 
to examine the accused when all the evidence for the prosecution has been taken. Ordinarily in an inquiry 
in the committing Magistrate’s Court, the stage at which the accused is called upon for his defence is not 
reached. That stage is only reached at the trial in the Court of Session. It cannot therefore be said that the 
omission to examine the accused in the committing Court is a disregard of an expre.ss provision of law. 
39 0. V. M. 289 dissenting from 23 H. 636 ; 62 C. 4178. 

2. Court must examine and not prosecutor [P. 765, n. 4]— It is improper for a Magistrate to make use 
of a document obtained from the Prosecuting Counsel and basing his examination on detailed instructions 
given therein. A. I. B.i933 Mag. 269 = 16 N. Ii. J. 138 = 84 Cr. L. J. 1472 = 146 I. C. 149 = 1933 Or. C. 1008. 
Mfhere the Magistrate permitted the Prosecuting Inspector to prepare and givea questionaire which the accused 
was required to answer, the Magistrate’s action was highly improper and was a deliberate non-compliance tyith 
the provisions of s. 342 and s. 537 did not apply to the case. A. I. R. 1934 Mag. 218 = 31 N. L. R. 49 = 38 Cr. L. 3. 
1487 = 151 1. C. 778 = 1934 Cr. C. 984. 

EXAHIN&TIOM IMPERATIYE. 

3. the provision as to the questioning of aoousedis mandatory [P. 765, ». 5 ]— It is obligatory on the 
Magistrate to question the accused for the purpose of enabling him to explain any circumstance appearing in 
the evidence against him. after all the witnesses for the prosecution has been examined and before he is. called 
on for his defence. Failure to comply with, the terms of the section is an illegality vitiating the trial and not 
an irregularity which can be cured under s. 537. (1980) H. W. M. 914 = A. 1. R, 1931 M. 241 == 8 M. Cr. 0 862 ?=? 
32 &. L. J. 757 = 181 1. C. 493= 1931 Or. 0. 361 5 A. I. ». 1988 Lah. 1002 (?) = 34 P. L. B. 798 = 38 Cr, L. J. 
lOi = 111 L C. 434 = 1933 Cr. C. 1518 5 A. I. R. 1934 Lah. 418 = 35 Cr. L. J, 1447 = 181 1. C. 918 = 1984 Cr.,.CL 642 } 
A. L R. 1934 Lah. 681 = 88 P. L. R. 828= 168 1. C. 4i6= i{£4 Cr. C. 166 j A. 1. B. 1664 Pe(h.78 = £8 Cr.L. J. 1361 
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= m h C. 601 = 1934 Cr. 0. 1111 ; 1. 1. R, 1934 Oudh 457 = 11 0. W. K. 1206 = 1934 0. L. R. 777 = 151 I. C. 
840 = 1934 Cp. C. 1308 = 35 Cr. L, J. 1417. Where the accused has been examined, but the examination was 
not in conformity with the section, the defect will be cured by s. 537. 8 Rang. 372. Where the accused himself 
made no statement and his pleader disclaimed all knowledge of the facts of the case, it was held that the omis- 
sion to examine the accused, even if it were only an irregularity, was one which had occasioned a failure of 
justice. A. I. R, 1934 A. 389 = L. R. 14 A. (Cr.) 444 == 35 Cp. L. J. 784 = 148 I. C. 885 = 1934 Cp. C.465 = 20 
A. I. Cp. R. 394. Failure to examine the accused after the prosecution witnesses were recalled for cross- 
examination and had been duly examined, vitiates the trial. A. I. R. 1934 Lah. 648 (1) = 35 P. L. R. 173 == 153 
L C. 1034 = 1934 Gr. G. 972. Where the prosecution had closed its case and the accused had been examined 
under this section the fact that the Court granted the accused the indulgence of further cross-examining some 
of the prosecution witnesses, does not entitle him to be examined again under this section. 56 C. 1157, 

4. Whether it is obligatory to examine the accused again, when fresh 'oitness is examined for the 

pposeontion [See F. 765, w. 5-A]— If a fresh witness is called and examined, the accused must be questioned 
again. (1930) M. W. N, 914 = A. I. R. 1931 M. 241 = 3 M. Cr. C. 362 = 1931 Cr. C. 361 = 131 I. C. 493 = 33 Cr. 
Ii, J. 757 ; A. I. R. 19S2 Sind 165 = 1932 Cp. C. 743. But where the witness did not add materially to the 
evidence and the omission to further examine the accused did not prejudice him, the trial was not vitiated. 
A, L R. 1932 Ondh 113 = 9 0. W. N. 116 = 1932 Cr. C. 186 = 139 I. C. 636 == 18 A. I, Cr. R. 136 == 33 Cr. L. J. 
811 ; A. I. R, 1933 Sind 49 = 34 Cr. L. J. 591 = 148 I. C. 351 == 1933 Cr. C. 176 ; A. I. R. 1934 Sind 67 28 S. L, 

R. 106 = 35 Cr. L. J. 1175 = 150 I. C. 906 = 1984 Cr, G. 636 = 21 A. I. Cr. R, 326 ; A. I. R. 1923 Sind 5 = 23 S. L.. 
R. 1 = 29 Cr, li. J. 932 = 111 I. C. 852. Where the accused were all defended by pleaders and when argu- 
ments were going on, one of the prosecution witnesses was recalled and a few questions put to him and the 
pleaders for the accused did not want to adduce further evidence, the mere fact that the formalities were not 
gone through asking the accused some questions under this section, did not vitiate the trial. A. I. R. 1933 
C. 594 = 67 C. L. J. 57 = 1933 Cr. C. 958 = 146 I, C. 1051. Where long after the closing of the case and hearing 
of arguments the Magistrate examined a witness under s. 540 and admitted into evidence several documents 
for the proseattion, failure to examine the accused further under this section or to give him an opportunity 
to rebut the evidence, vitiated the whole trial. A. I. R. 1933 C. 347 « 56 C. L. J. 583 =1 1933 Cr* C* 419 == 34 
Cr. L. J. 549 = 143 I. C, 285. 

5. Whether the section applies to summons-cases [P. 766, 5-D]— According to the Rangoon 

High Court this section does not apply to the trial of summons-cases. 9 Rang. 506 (P. B.) J. contra.') 

Where, however, a summons-case was begun as a warrant-case, the case must proceed as such and failure 
to examine the accused under this section is fatal to the trial. A. I, R. 1933 Nag. 192 = 34 Cr. L. J. 340 = 142 
I, C. 393 = 1933 Cr, C. 786. According to the Lahore High Court s. 342 applies to summons-cases as well 
as summary trials and non-compliance with its provisions amounts to an illegality which vitiates the trial. 
But if the accused in a summons-case admits that he has committed the offences, the Magistrate might 
convict him under s. 243 and in such a case examination under s. 342 is unnecessary. 15 Lah. 60, The 
provisions of this section apply to summons-cases as well. A. I. R. 1935 A, 217 1935 A. L. J. 257 '— 

1935 Cr. C. 260. 

6. The imperative provisions of s. 342 do not apply to inquiries under Ch. VIII [P. 766, w. 5-E] 

— The person proceeded against under Ch. V HI is not an “ accused ” person. S. 342 is merely confined 
to a person against whom there is a regular complaint, i.e., an accusation that he has committed an offence, 
and has no reference to a person against whom informaiion is received of the kind mentioned in s. 110. 

A. I. R, 1933 Sind 49 = 34 Cr. L. J. 591 == 143 I. C. 351 = 1933 Cr. C. ITS. 

7. Whether it is obligatory to examine the accused afresh in a de novo trial. — Where no new 
matter had been introduced into the evidence during .the de novo trial nor was there anything in the evidence 
at the trial about which the accused had not already given his explanation, it cannot be said that the accused 
was prejudiced in consequence of the omission to examine him a second time under s. 342. The object 
of the section is to provide the accused with an opportunity of explaining the matters appearing in the evi- 
dence against him. Where this object is fully achieved, the section is complied with. At the most it is only 
an irregularity to which s. 537 applies, 58 M. 427 ; (1934 ) M. W. N. 406. 

TIME FOR EXAMINATION. 

8. Examination must be before defence commences {F. 767, n. makes no difference whether 

the examination takes place before or after charge, provided the accused are examined after the evidence for 
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the prosecution is completely closed and before they are called on for llicir defence. A. I. B. 1930 B. Sites $2 
Bom. L. BL S98 « 81 Cr. h, J. 743 124 1. C. 810, 


OBJECT AND SCOPE OF EXAMINATION. 

9, Object and scope of examination [Sec P. 767, n, 12 ; p. 768, 14, and p. 769, n. 15 [—It is the duty of 

the examining Judge to call the attention of the accused, to the vital points of the cum:. (1934) M, W, 8* 685 
(Be CO =» A, 1. R, 1933 P. C. 124. It is impossible to lay <iown any hard and fast rule as to wliat <|ueslions should 
be put in any particular case nor would the failure to put certain vital cpiostions vitiate a trial if the accused 
were in no sense prejudiced by the failure. But in a complicated case it would ht: an entirely insufficient 
compliance with the provisions of the section to put a general <juostion asking the: accused what he had to say 
in explanation of the evidence against him. 7 Rang. 821. When an accused per.son i.s hinng examined by the 
Court for the purpose of explaining anything in the evidence agamd him^ he sliould not be confronted with 
the statement he made to the police, for the purpo.se of being discrediteil on at'connt of any contradiction. 
1935 A. Ii. J. 385. The examination ought not to be conducted in the manner of cros.s«oxaiin nation of an adverse 
witness and a Judge or Magistrate is not entitled to establish a sort of a Court of itujuisitiou to force a prisoner 
to commit himself by making some incriminating or emharassing adi\ussi(nis or staKnnents, after a series of 
questions the exact effect of which he may not be able to comprehend. 10 Lab. 223 ; 8 Rang. 872 ; A. I. R. 1980 
Sind 223 = 31 Cr. L. J. 1026 = 126 I, C, 449 = 1930 Cv. C. 868. It is not proper for tlic ( 'ourt in cxaniining the 
accused to seek in any way to entrap him into admissions which may lUl gaps in iho prosecution case. But 
where the questions were straightforward and the accused were asked whether they had conunitted the 
offence and what they had to say, their statements may be taken into <U)nsich‘ratiou. 9 Pat, 804, The 
questioning of the accused is not meant to be a lengthy cross-examination as reganls all evidence produced by 
the prosecution. The accused must also confine himself to relevant answers to the <|ue.sti<>ns asked by the 
Court. The Judge has power to refuse to record irrelevant answers, and, if ucces,sary, may prevent the accused 
making lengthy irrelevant answers. 88 A. 1040. The duty of a Judge in examining the acciused is a very 
difficult one and has to be performed with the very greatest caution so that without the slightest flavour of 
cross-examination, without asking anything W’hich may lead the accused to incriminate himself, the important 
points against him may be brought to his notice and he may have an opportunity of explaining them. The task 
is such a difficult one that, when the accused is represented by Counsel it is often in his interest that the 
Judge should formally comply with the section by asking a general quaslion and thou leave the accused’s 
Counsel to offer explanations on his behalf in the way most favourable and loa.st dangerous to him. 86 M. 281 5 
(1934) M. W. R.267. 


PROCEDURE. 

10. Written statements must not take the place of the examination [P, 770, //. 211— The filing of a 
written statement by the accused after the close of the whole trial cannot be taken to be a substantial com- 
pliance with the provisions of this section. (1930) M. W. N. 914 == A. I. R. 1931 M. 241 =«= 3 M. Cr. C. 362 =6 82 
Or. L. J. 787 =s: 181 I, C. 493 =±= 1931 Cr. C. 361. S. 256 (2) allows an accused to put in a written statement in the 
trial of a warrant-case in the Magistrate’s Court and there is no reason why he should not be allowed to file it 
in the Court of Session. This would not of course relieve the Court of the necessity of (juesiiuning him generally 
on the case in accordance with ss, 342 and 364 of the Code. Much time of the Court could be .saved if such a 
written statement were adopted. 85 A. 1040, 


11. Accased need not be examined when his personal appearance is dispensed with [P. 770, «. 21-A] 
—This section must be read subject to the provisions of s. 205. Where the Magistrate dispense.s with the 
personal attendance of the accused under s. 205 and permits him to appear by his pleader, the Magistrate is not 
bound to question the accused personally. A. I. R. 1984 B. 212 = 36 Bom. L. R. 433 35 Cr. L. J. 1088 « 149 

I. C. 1132 = 1234 Or. C. 759, But in 1934 A. L. J, 733 it was held tjiat the provisions of s. 342 were compulsory 
and a statement by Advocate for the accused cannot take the place of a statement by the accused 

^ « 3 A. W. R. 443 = 1934 A. L. R. 842 = 88 Cr. L. J. 879 148 

L €• 1138 a 1934 Cr. C. 866. 


la. Bttb-seotlon (4). Ho oath to aooued [P. 770, «. 22]-An accused person is incompetent to be a 
an oath cannot be administered to him. The question whether the trial is vitiated by the 
nSr upon whetherthe accused was materially prejudiced by the breach of 

^ ■ non-comp lance with the statutory rules of procedure must vary according to the 
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gravity and the effect of the breach and the test in each case is whether the proceedings have resulted in a 
miscarriage of justice. 10 Rang. 511 (F, B#) Where no process had been issued against a person and he was 
therefore never before the Court as an accused, the mere inclusion of his name, in the charge^heet could not 
make him an accused for the purposes of s. 342. The evidence of such a person is therefore admissible. 
59 B« 355. Sub-section (4) applies only to the conduct of trials and to the examination of the accused at 
the trial and does not apply to any proceeding outside the trial such as an application to the High Court for 
transfer. A. L R. 1933 Nag. 201 == 29 N. L. R. 338 = 34 Cp. L. J. 1035 = 145 L C. 445 = 1933 Cp. C. 797. 

13. Ppohibition in the section not applicable to examination in anothep case n, 24 J — 

Sub-section (4) means that for the purposes of this section no oath shall be administered and equally 
obviously it is restricted to an accused who is on trial in the proceeding to which the section is being applied. 
The very terms of the section show that it has no application to a person who may be accused in some otbar 
proceeding. 58 C. 1214. 

14. The statement of each accnsed must be recopded separately.— To record a joint statement from 
all the accused is not a compliance with this section, for it is quite conceivable that some of the accused may 
have had a different defence and if so, their explanation of the charge against them must have been shut out 
by the manner in which the joint statement was recorded. 55 B. 356. 

15. Inference from refusal to answer [P. 772, 30] — Although the prosecution case has to be judged 
on its merits, an accused person cannot defeat the ends of justice by merely reiusing to answer questions. 
This section clearly provides that the Court may draw such inference from the accused’s refusal as it thinks 
just Illustration (A) to s, 114, Evidence Act shows that if a man refuses to answer a question which he is not 
compelled to answer by law, the Court may presume that the answer, if given, would be unfavourable to him. 
A. 1. R. 1931 Lab. 178 == 1931 Cr. C. 298 == 131 1. C. 277 = 32 Cr. L. J. 634 = 16 A. I. Cr. R. 314. 


SECTION 344. 

Notes.— 1. When criminal proceedings to be stayed pending disposal of civil litigation [R 773, «. 4]— 
Although generally speaking it is not desirable that civil and criminal litigation between the same parties on 
substantially the same facts should go on simultaneously, the mere fact that a civil case is pending, is not by 
itself, a sufficient ground for staying criminal proceedings. Criminal proceedings should generally be stayed if 
they had been launched with the object of prejuducing the trial of the civil suit, and vice versa. In such cases 
the question whether the criminal complaint or the civil suit was instituted first is always important. 58 B. 49 $ 
A. I. R. 1933 B. 307 = 35 Bom. L. R. 3S4 =:= 1933 Cr. C. 894 rs 143 1. C. 161 = 34 Gr. Ii. J. 900 ; A. I. R. 1934 Sind 
143 = 36 Cr. L. J. 94 = 152 I. C. 382 = 1934 Cr. C. 1150 ; A. 1. R. 1930 Pat. 351 == 11 P. L. T. 310 =: 31 Cr. L. J. 7i6 
125 1. C. 124 = 1930 Cr. C. 723. There is no invariable rule that criminal proceedings should be stayed 
pending the decision of a civil suit involving a similar issue. Each case must be considered on its own merits 
and the only general rule that can be laid down is that every Couit should be allowed as far as possible to 
decide cases before it with the utmost expedition. A. I. R. 1933 Lab. 37 = 33 P. L. R. 1045 = 141 1. C. 66 « 1983 
Cr.C, 117 = 34 Cr. L. J.96. Where the accused was charged with theft and he filed a civil suit for declaration 
of title to the property and prayed that the criminal trial may be stayed pending disposal of the civil suit, 
held that the Criminal Court will in any case have to decide questions of possession, etc, upon which tlie 
judgment of the Civil Court will not operate as res judicata and the criminal trial should not be stayed. 
A. L R. 1933 Sind 358 = 27 S, R. 219 = 147 I. G. 856 = 1933 Cr. C. 1340. 

ADJOURNMENT. 

2. Reasonable ground for adjournment [/*. 774, n* 6]— The explanation only describes one type of 
reasonable cause and there may be cases in which there is a reasonable cause for a remand where the circum- 
stances are not those set out in the explanation, for example, the una\oidable absence of a witness. A. I. R, 
1933 C. 752 (2) = 37 C. W. N. 633 =: 1933 Gr. C. 1254 = 146 1. C. 167 = 34 Cr. h. J. 1194. In a petty criminal case 
both parties should appear ready for trial on the first hearing day and Magistrates should refrain from granting 
adjournments except in cases where they are clearly necessitated for the purposes of justice. 9 Pat. 118. 

3. Postponement of a case “ sine die ” [P. 775, w. 10]— On reasonable grounds being established, the 
Court can postpone the hearing of a case until after the disposal of another pending case or of a civil suit. But 
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the correct method to do it is for the Court to postpone the case not sine die but for fixed and definite periods. 

A. 1. R. 1932 Sind 214 = 1932 Cr. C* 905 ss: 141 1. C, 179 ; A, I. R. 1933 Sind 358 « 27 S. L. R. 219 ==• 147 L C« 859 
=r:1933CF. G. 1340. 

COSTS. 

4. Adjoaunment on such terms as the Court thinks fit [P. 775, n. 12]— An order requiring the 

accused to pay the costs of an adjournment is one which a Magistrate in his discretion may make under this 
section and the High Court will not interfere with such an order if not found to be unreasonable under the 
circumstances. 56 B. 536. Where the case has got to be adjourned in any event, as one of the accused was 
absent, it is improper to order costs to be paid by the accused who was present but who also wanted an 
adjournment as his Counsel could not be present. A. L R. 1934 Lah. 441 = 36 P. L. R. 74 36 Cr. L. J. 101 = 

152 I, C. 146 = 1934 Cr. C. 699. A complainant cannot be ordered to pay costs to the accu.secl after charges 
have been framed, for his failure to produce the prosecution witness for cross-examination. A. I. R. 1929 Lah. 
766 = 30 Cr. L. J. 664 == 116 I. C. 710 = 1929 Cr. C. 466 = 13 A. I. Cr. R. 95. Where in an application under 
s. 107 the Magistrate directed the complainant to accompany the process server and on his failure to do so 
in the case of all the respondents ordered him to pay the costs of the respondents who were present, his order 
was not one contemplated by this section. It is not the complainant’s duty in a criminal proc'eeding to 
accompany the process server. A. I. R, 1933 Lah. 720 = 1933 Cr. C. 941 = 147 I. C. 675. 

5. No costs can he ordered for previous adjournments.— Where the previous adjonrmnents have 
been granted without any order as to costs or any other terms, it is not open to a Magi.slrate to impo.se a 
penalty in respect of the dates which had already passed. 66 B. 536. 

6. Ko costs to be ordered when application is made for transfer.— In the case of any application for 
transfer no order for costs should be made under this section. 56 B. 636, 

7. Costs cannot be allowed in appeal.— The provisions of s. 344 relating to payment of costs does 
not apply to appeals and costs cannot be awarded for adjourning an appeal. (1933) M. W. N. 878 (2). 

REMAND OP THE ACCUSED. 

8. Report under s. 173 not necessary for action under s. 344.— fn order that s. 344 may apply, it is 
not necessary that the police should send a report under s, 178. Section 170 enables an officer-in-charge of a 
police station, if there is reasonable ground or suspicion to justify the forwarding of the accused to a Magis- 
trate, to forward him under custody to a Magistrate empowered to take cognizance of it. The section does 
not direct that the report prescribed by s. 173 shall be forwarded at the same time. 53 A. 729. 

9. Detention under s. 167 and remand under s. 344 [P. 776, 15]— In a case of alleged conspiracy 

extending over four provinces and involving nearly 66 accused, and witnesses having to be summoned from long 
distances and the investigation being bound to be prolonged, it is s. 344 which is really applicable and the 
Court must be guided by the considerations laid down therein and by no others. Under s. 344 the Magistrate 
has a wide discretion, and provided that he is satisfied that sufficient evidence has been obtained to raise a 
suspicion that the accused may have committed the offence and it appears likely that further evidence may be 
obtained by a remand for a reasonable period, he undoubtedly has the power to order one. 53 A. 729. 


SECTION 345. 

WHAT OFFENCES MAY BE COMPOUNDED. 

Notes.— 1. Whether case is compoundable depends on offence charged [P, 780]— In order to deter- 
mine whether the case could be considered to be compoundable or not one has to look to the offence with the 
commission of which the accused was charged in the complaint, or in any case, with which the Court charged 
them. The case does not become non-compoundable because the fads in the complaint were such that the 
accused might well have been charged with another offence which could not be compounded, 4 Luck. 669. 

WHO MAY PERMIT COMPOSITION. 

2. The Court before which the prosecution is pending is competent to permit composition.— It is not 
legal for a Magistrate who is seized of the case to make a reference to another Court for instnictions whether to 
accept a compromise or not. A. I. R. 1935 Lah. 226 35 P. L. R. 829 = 35 Cr. L. J. 1872 — 151 1. C. 682 ; A. L R* 

1S39 Lah. 272^ 31 P. L. R. 121 32 Cr. L. J. 20 =* 127 I. C. 712 = 1930 Cr. C. 394 — 15 A. I* Cr. R. 216. 
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3. CoMt before which appeal is to be heard (Sab-sec, 5) \_P. 780, n. 7]— A compromise made at a 
late stage after the hearing has been completed, does not come within the provisions of this section. A, I. R. 

1933 A. 434 = 1933 A, L. J. 1493 == L. R. 14 A. (Cr.) 119 = 34 Or. L. J. 926 = 145 I. C. 126 = 1933 Gr. C, 740 == 19 
A. I. Cr. R. 377. 

4. High Court’s power in reyision to permit compounding of offences [P. 780, 8]— Though sub-sec. 
(5-A) empowers the High Court to accept a compromise in revision, it does not mean that a Court of Revision 
should accept a compromise in every case where there has been not only a conviction by the first Court but 
that conviction has been upheld by a Court of Appeal. A. L R. 1934 Sind 122 = 28 S. L. R. 109 = 152 I. C. 412 = 

1934 Cr. C. 963, Where the accused person has been committed for trial or where he has been convicted, he 
cannot claim as of right that the case against him be withdrawn and that he be acquitted on the ground that 
the parties had compromised the case and the offence is a compoundable offence. In such a case the Court 
will be reluctant to grant leave where it finds that the accused person has been rightly committed or convicted. 
A. I. R. 1934 Sind 122 = 28 S. L. R. 109 = 152 1. C. 412 = 1934 Cr. C. 963. 

DUTY OF COURT IN CASES OP COMPOSITION. 

5. Court must at once give effect to composition [P. 782, 15]— Where the parlies represented to 

the Court that there has been a composition of a compoundable offence and a document in the hand-writing of 
the complainant himself, signed by all the parties was filed, it was the duty of the Court to forthwith acquit the 
accused after being satisfied that the parties signed the document and understood its contents. He ought not 
to adjourn the matter to another date for verification. 52 A. 254. 

Petition of compromise once filed cannot be withdrawn [jV. 15(«)]— A composition once effected cannot 
be withdrawn though a breach of the conditions by either party may give rise to other remedies. 62 A. 254. 

EFFECT OF COMPOSITION. 

6. By one accused on another [P. 783, «. 18]— There is no legal obstacle to the conviction of one 
accused when another has been acquitted as the result of a composition. (1933) M. W. N. 222. 

7. Complete bar to farther proceedings [P 783, n. 19]— a suit [iV. 19 (iii)]— The effect of com- 
pounding, apart from the acquittal of the accused, would be that a suit for damages on the facts constituting 
the original offence, would not lie. 57 B. 678. 


SECTION 346. 

Notes.— 1. Superior Magistrate can refer the case back to the Magistrate who submitted it 
[?ee P 785, 6]— The terms of sub-section (2) are quite clear and sufficiently wide to embrace a reference 

back of the case to the Magistrate who originally submitted it, if the offence is properly triable by the referring 
Magistrate himself. 54 M. 16 (F. B.) 

2. Superior Magistrate must, if he elects to try, proceed de novo and not act on previously recorded 
evidence [P. 786, n. 7]— There is no provision of law under which the superior Magistrate is competent to treat 
the evidence recorded by the referring Magistrate as evidence in the case. S. 350 has no application in such 
a case in view of cl. (2) of that section. Failure to proceed de novo vitiates the whole trial. A. L R. 1933 Sind 
191 »= 27 S. L. R. 266 34 Cr. L. J. 749 » 144 1. C. 231 1933 Cr. C. 572. 


SECTION 347. 

Note.— Is this section subject to the provisions of Chapter XTOl ? [P. 787, n. 3]— The Code gives one 
opportunity to an accused to adduce evidence before the charge is framed and a second to get the diarge set 
aside if he can induce the Magistrate to do so by further defence evidence after the charge. There is no doubt 
now with the omission of the words *‘he shall stop further proceedings*’ in this section that when a Court 
trying a warrant-case determines to commit the case, it must follow the procedure in Ch. XVIII. (1982) M. W. 
N. 634 = 63 M. L. J. 191 ==: 36 M. L. W. 390 = A. I. R. 1932 M. 502 = 5 M, Cr. C. 197 ^ 1932 Cr. C. 506 = 139 I. C, 
343 = 33 Cr. L. J, 765 ; 52 M. 995. If before an order for commitment is passed the accused applies to the 
Magistrate for an opportunity to cross-examine the prosecution witnesses and to examine the defence witnesses 
and the Magistrate declines to examine the defence witnesses or to allow cross-examination of the prosecu- 
tion witnesses, the accused might approach the High Court for a direction to the Magistrate to follow the 
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provisions of Ch. XVIJJ. But after an order for comiiiilmenl is passed it must be shown that the accused has 
been prejudiced by reason of the Magistrate’s action. A. I. R. 1931 B. 517 ==: S3 Bom* L. R. 1192 = 1981 Cr» C. 
949 = 134 1. C. 1230 = 33 Cp. L. J. 63. 

Right of accused to cross-examine prosecution witnesses [N. 3 ((ii)]— Where a complaint was made of aa 
offence under s. 363, I. P. C, the prosecution witnesses were examined and cross-examined, a charge was 
framed tinders. 363, all the defence witnesses produced by the accused were also examined and cross-examined, 
and after the close of the case and before passing orders the Magistrate acting under this section framed a 
charge under s. 366, I. P. C. and committed the accused, held, that there was no illegality in the procedure 
adopted. The proceedings must be held to be proceedings in an inquiry under Cli. XVllI and the accusedhas 
not been deprived of any right which he could have exercised under Ch. XVlil. lie had cross examined alUhe 
prosecution witnesses and produced all the defence evidence. The amended charge must be deemed to have 
been framed under s. 210. 53 A. 692. 


SECTION 349. 

POWERS OP MAGISTRATE REFERRED TO. 

Note.— Magistrate must try the case anew if the nataro of the trial is to ho altered [See P, 791, n. 8]- 
Where an Honorary Magistrate tried a case summarily, but refeired it to the District Magistrate under this 
section, and the District Magistrate without taking any further evidence or hearing the case anew seiitecced 
the accused to a year’s rigorous imprisonment, it was held that this was in dired conllict with s, 262 (2) which 
prescribes a maximum of three months’ imprisonment for summary trials. The nulure of the trial could not be 
altered by the mere fact of a reference under this section. It might be othervtise if the District Magistrate 
heard the case de novo^X full length in accordance with the regular procedure. A. I. R, 1932 A. 507 c=s 137 1, C. 
208 = 33 Cr. U J. 472 == L, R. 13 A. (Cr.) 91 == 18 A. 1. Or. R. 8 == 1932 Cr. C. 595. 


SECTION 350. 

Notes.— 1. Section applicable to all cases of transfer of proceedings [/I 794, «. 3]— Where the 
Sessions Judge ordered further inquiry by the Magistrate who originally tried the case and on the evidence 
already recorded, and the proceedings were transferred by the District Magistrate to another Magistrate, 
the latter can exercise the powers under sub-sec. (1) and resummon the witnesses and recommence the 
inquiry. A. I. R. 1930 M. 983 = (1980) M. YT, N. 911 = 32 M. U W. 782 = 3 M. Cr. C. 366 32 Cr. L. J. 226 = 

129 1. C. 79 = 1930 Cr. C. 1199. 

2. Does the section apply to Benches of Magistrates ? 795, n. 9]— Section 350 refers to cases 

heard by a Magistrate sitting singly who is succeeded by another Magistrate silting singly. Obviously, it 
contemplates cases in which the second Magistrate is a ptrson other than the first Magistrate, and in which 
the second Magistrate has not had any previous opportunity of hearing the witnesses. Where therefore 
in a trial by a Bench of two Magistrates one of whom recorded the depositions, the Bench was dissolved 
and the case was heard by the Magistrate who had recorded the depositions, no new trial can be claimed. 
62 C. 266. 

3. Section not applicable to Judges [P. 795, «. 10]-This section has no application to cases 

tried in a Court of Session and the fact that the accused consented to the succeeding Judge acting on the 
evidence recorded by his predecessor does not confer jurisdiction. A. I. R. 1930 Rantf. 354 32 Cr L J 115 

128 I. C. 364 = 1930 Cr. G. 992. 

4. Recommencement of a trial does not imply cancellation of charge already framed [P. 796, 
n. 13-B]— Where the trying Magistrate did not act suo motu but on the request of the accused resummoned 
and reheard the prosecution witnesses the trial does not become a fresh trial necessitating the framing of a 
fresh charge, 8 Lack. 286. When a Magistrate is transferred after framing a charge, it is not open to the 
succeeding Magistrate to ignore the charge. The right of the accused is only to demand that the witnesses 
or any of them be resummoned and reheard. (1933) M. W. N. 94 = 65 M. L. J. 791 =s 33 M. L. W. 995 = 
A. I. R. 1938 M, 641 == 1933 M. Cr. CL 63 = 33 Cr. L. J. 79 = 146 L G. 523 « 1933 Cr. C. 1518 following 38 M. 685 ; 
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(1934) M. W. N. 999, But in A, I, R. 1931 Nag. 39 = 27 N. L. R. 13 = 32 Cr, L. J. 603 = 130 I, 0. 825 = 1931 

Cp. C. 223 it was held, dissenting from 38 M. 585 that the dismissal of a complaint in a de nova trial after the 
charge was framed by the original Magistrate did not operate as an acquittal attracting the provisions of s, 403 
as a de novo trial necessarily implies that the charge already framed has to be ignored. See also A» I. R* 

1933 Pesh. 78 = 35 Cr. L. J, 170 = 146 1. C. 443 = 1933 Cp, C. 1311. Where the succeeding Magistrate commenc- 
ed the trial after a charge had been framed by his predecessor and the accused had exercised his right of having 
a fresh examination and cross-examination of witnesses, merely because the charge framed by the former 
Magistrate was confirmed as it were by the new Magistrate and read over to the accused, the accused does 
not get a further right of resummoning witness for the purpose of cross-examination. A. I. R, 1935 M. 258 = 
(1934) M. W. N. 1357 == 1934 M, Cp. C. 370. 

3. PpoYiso— Magistrate bound to comply with demand of accused [P. 796, n. U]— Under proviso (a) 
the accused has an absolute statutory right to claim a denovo trial and the Court has no authority to limit 
that right by imposing any condition on its exercise such as ordering the accused to pay the expenses of the 
witnesses, etc. 13 Rang. 297. 

6. Does ppoYiso («) apply to inquiry before the charge is framed ? [R 796, 15]— For the purposes of 
this section a trial does not commence at the charge, but commences when the accused appears before the Court. 
In a warrant-case the accused is entitled to recall witnesses even though no charge has been framed. A. I. R, 

1934 Sind 106 = 28 S. L. R. 239 == 35 Or. L. J. 1261 = 151 1. C. 213 = 1934 Cp. C. 831. But see 54 M. 512. In that case 
after the accused was discharged the Sessions Judge ordered further inquiry. By that time there was a change 
of Magistrates and the succeeding Magistrate framed a charge without re-examining the witnesses. It was 
held that the proceedings were proper. There is no distinction between cases where there has been a change 
of Magistrates in the course of the inquiry and where the inquiry has been closed by one Magistrate by an 
order of discharge and then reopened by the Sessions Judge when another Magistrate has succeeded. It is 
the same inquiry and the right under the first proviso to demand the witnesses to be resummoned is confined 
to trials and not inquiries. In A. I. R. 1930 G. 666 = 32 Cp. L, J. 243 = 129 I. C. 182 = 1930 Or. C. 1058, it was 
held that where the proceedings were in the nature of an inquiry preparatory to commitment, the necessity of 
any provision for de novo trial did not exist and under s. 350 (1) no such de novo trial was necessary when 
the Magistrate decided to commit the accused under s. 347, as, from that moment, the trial became an inquiry, 
and s. 350 (l)did not apply to inquiries. 

7. When ancceeding Magistpate orders de novo trial and issues summonses, he has taken cognizance 
of the case, — Where the accused claimed a de novo trial and the succeeding Magistrate issued summonses to 
the prosecution witnesses, it is not open to the District Magistrate to transfer the case to the file of the 
Magistrate who had originally tried the case and direct him to continue the trial from the stage at which it was 
left. The succeeding Magistrate had taken cognizance of the case before it was ordered to be transferred, and 
whoever is to hear the case under such circumstances, must hear it de novo. 57 M. 1019. 

8. Trial not to be commenced de novo if accused does not want it.— Though the section enables a 

Magistrate to resummon the witnesses and recommence the inquiry or trial, that right is subject to the proviso 
that the accused may when the second Magistrate commences his proceedings demand that the witnesses or 
any of them be resummoned and reheard. It follows as a corollary from this that if the accused does not wish 
to have a fresh trial he can insist upon his case being decided upon the evidence already recorded by the first 
Magistrate. A. I. R. 1934 Ondh 824 = 11 0. W. N. 825 1934 O. L. R. 651 = 35 Cp. L. J. 1147 = 150 1. C. 857 = 

1934 Cp. G. 877. 

9. When de novo trial is claimed, whether accnsad can waive their right in respect of particnlap 
witnesses. — The use of the phrase “ de novo trial ” is common, but inaccurate. All that the accused can 
demand is that the witnesses whose evidence has already been demanded or any of them be summoned and 
reheard. It follows that if the accused after putting forward his demand for the rehearing of the witnesses 
says he does not want any particular witness to be heard, the Magistrate has no power to order the evidence 
of that witness to be taken afresh. This is subject to a limitation. If the Magistrate exercises the option 
given to him under the section of deciding to resummon the witnesses and recommencing the inquiry or trial 
instead of giving judgment on evidence partly or wholly recorded by his predecessor, the accused cannot object 
to the examination afresh of any witness, A. I, R, 1935 M. 318 (2) = (1935) M. W. N. 179, 
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When the accused in any trial have demanded that the witnesses be recalled, they are at liberty in 
respect of particular witnesses, if it suits their purpose, to waive their examination or part of it. There is no 
illegality in the Magistrate permitting the same. A* I. R. 1934 Nag. 209 = 36 Cr. L. J. 41 == 162 L C. 286 
1934 Cn. C. 980. 

10. Effect of transfer to Magistrate not having same jurisdiction.— Where a First Class Bench took 
up a case on tile for summary trial and a charge was orally framed and explained to the accused and the case 
was subsequently transferred to a Second Class Magistrate who had no summary powers, the case could not 
be tried by the Magistrate except by means of a de novo trial. S. 350 having no application to such trial the 
oral charge framed by the Bench Court cannot be deemed to be subsisting and an order ol discharge by the 
Magistrate under s. 259 is therefore not an acquittal and will not bar the entertaining of a second complaint. 
55 M. 795. 


SECTION 350-A. 

Notes.— 1. Section dees not apply when a memher absents himself daring trial,— q'he concluding 
part of the section makes it clear that all the Magistrates for the time being constituting the liench must take 
part in the proceedings, though, if during the pendency of a case the personnel of the Bench undergoes a 
change the new member can replace an outgoing member without necessitating a fresh trial. Where 
therefore one of the Magistrates absented himself on some occasions when certain witnesses were examined, 
the conviction based on such evidence is unsustainable. A. I. R. 1932 A. 127 = 1982 Cr. C. 152 1932 A. L. J. 

42 = L. R. 18 A. (Gr.l 15 = 17 A. I. Cr. R. 125 = 135 I. C. 835 = 33 Cr. L. J. 200. In dealing with the above 
observation in a later decision of the same High Court, their Lordships expressed their disagreement if it was 
meant to lay down that all the Honorary Magistrates irrespective of the necessary quorum must be preseut at 
all the hearings, or if it was intended to lay down that a newly appointed member can replace an outgoing 
member on the Bench trying the case without necessitating a fresh trial even when his presence is necessary 
for the purpose of a quorum. The section is intended to apply to only such cases where one or more 
members drop out altogether and the remaining Magistrates who constitute the Bench which passes the order or 
judgment have been present on the Bench throughout the proceedings. If any of the Magistrates constituting 
the Bench which pronounces the judgment or the order has not been preseut throughout the proceedings then 
the section is not complied with. 56 A. 599. 

See note 2 to sections IS and 16. 

2, Effect of non-compliance with the section.— S. 350-A in terms is a saving clause and does 
not directly prohibit or declare invalid the trial of a case where one of the Honorary Magistrates has not been 
present throughout the proceedings, but only indirectly or by implication assumes tha* the trial would 
be irregular if all the Magistrates constituting the Bench have not been present throughout the proceedings, 
It is nothing more than an irregularity in the judgment or proceeding within the meaning of s, 537. But 
where an Honorary Magistrate has not heard the whole evidence and has not been present throughout 
the proceedings, takes part in the deliberation and joins the others in arriving at the final decision 
there is every likelihood of his influencing his colleagues. By his absence on some of the material dates 
he became incompetent to form a true opinion on the mtfits of the case and if he joins in the deliberations, 
there is likelihood of a failure of justice. 56 A. 899 ; 54 A. 413; A. I. R, 1982 Nag, 95 16 N. L. J. 11 

1932 Cr. C. 44r = 138 I. C. 175 := 28 N. L, R. 190 == 33 Cr. L. J. 559 ==: 18 A. I. Cr, R. 280 ; A. I. R. 1931 M. 494 
1930 M, W. N. 770 = 3 M. Cr. C. 221 = 1931 Cr. C. 558 = 133 I. C. 4 == 32 Cr. L. J. 971 ; A. I. R. 1934 Oudh 88 «= 
11 0, W. N. 75 = 1934 0. L. R. 132 = 147 I. C. 516 == 35 Cr. L. J. 417. 


SECTION 351. 

Note,— Proceedings mnder this section not controlled by ss. 190 and 191 [/» 798, n, 2]— Where a 
Magistrate finds that one of the witnesses in the case should be tried as a co-accused for a proper decision 
o§ the case and makes a direction accordingly, he does not take cognisance under s. 195 (1) (c) and s. 191 
under which the accused is entitled to be tried by another Court, is not applicable. A. l.B. 1984 Rang* 198 = 
38 Cr. L. J. 1312 ^ 151 1. C, 406 « 1984 Cr. C, 887. 
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CHAPTER XXV. 

Of the Mode of Taking and Recording Evidence in Inquiries and Trials, 


SECTION 355. 

Note.—Section does not apply to summary trials. — In summary cases the recording of evidence 
is governed by ss. 263 and 264 and s. 355 has no application at all to summary cases. 58 B. 298 following 
49 A. 261 and dissenting from 48 C. 280 ; A. I, R, 1935 Hang. 106. 


SECTION 356. 

Notes,— 1. Non-compliance with the provisions of the section— whether a material irregularity 
[iR 802, 1]— Where in proceedings under s. 145 the Magistrate recorded the evidence in English and 

there was no vernacular record as required by s. 356 (1), provided the irregularity did not go to 
the root of the trial and the applicants were not prejudiced thereby and provided it did not occasion a failure 
of justice, it was held that it was a mere technical irregularity which can be cured under s. 537. 53 A. 172; 
A. 1. R. 1931 A. 2 =:»: 1931 Cr. C. 2 = 129 I. G. 265 = 32 Cr. L. J. 368 ; A. I. R. 1932 Sind 145 = 26 S. Ju. R. 353 
1932 Gr. C. 681. The recording of evidence in a preliminary inquiry by a mere memorandum is a con- 
travention of the provisions of s. 356 and likely to prejudice the accused in the Sessions trial. The commit- 
ment was therefore quashed (1934) M. W. N, 1093. Where it was clear from the record that the evidence was 
taken down in the presence and hearing and under the personal direction and superintendence of the Judge 
and that the depositions of the witnesses were read over and interpreted to them in the presence of the accused 
and their pleader and admitted to be correct, the omission or irregularity in not making a memorandum 
as required by sub-sec. (3) is cured by s. 537 as the accused had in no way been prejudiced. 61 C. 899. 

2. This section does not apply to summary trials.— This section has no application to the summary 
trial of a warrant-case under the provisions of Ch. XXII. 13 Rang. 225. 


SECTION 361. 

Note.— Sub-sections (1) and (2) are not mutually exclusive. An accused person is often in a much 
better position than his pleader to follow the drift of the evidence and he ought to be kept informed of what is 
being said. Therefore when the evidence is given in English it should be translated to the accused even if he 
is represented by pleader. Failure to do so however, will not vitiate the proceedings if no failure of justice had 
been occasioned. A. I. R. 1930 M. 186 = (1929) M. W. N. 898 «= 2 M. Cr. C. 252 = 31 M. L. W. 386 31 Or. 

L. J. 827 = 125 1. G. 253 = 1930 Gr. G. 186. 


SECTION 362. 

Note.— Record of evidence in non- appealable cases not necessary [P, 808, n, 4]— Under sub-section (4) 
the Magistrate is not bound to record evidence in non-appeal able cases and the High Court has no jurisdiction- 
to require him to do what the statute says it is not necessary for him to do. If he likes to record the evidence, 
that is another matter. 56 B. 200, where their Lordships expressed the view that the decision in 10 Bom. L. R. 
201 -= 7 Cr. L.J. 194 was not justified by the terms of the Code and that the Court was not justified in 
following a decision which is opposed to the plain words of the Statute. 


SECTION 364. 

Amendment— 1. In sub-section (1 Rafter the word ‘‘Chapter ’’ the words “-or the Chief 
Court of Oudh shall be inserted — Act XXXII of 4925. 

2. In sub-section (1) after the words “ Court of Oudh ” the words “ or .the Chief Court 

of Sind shall be inserted — Act XXXIV of 1926, — -■ 

17 
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Notes.— 1. Both the questions put and answers given must be recorded in full [P. 811,/#. 9]— The exami' 
nation should not be curtailed on the ground that the accused was wasting the lime of the Court. When a man 
is on trial for bis life he must be allowed a certain amount of latitude. He may not be very intelligent and 
may make a long rambling statement, but at least he believes that he is doing something to save his life and it 
is only fair to him that everything that he wishes to say should be recorded. 1931 Cr. C, 438 == 182 I. C. 228 = 
32 Cr. L. J. 854 = A. L R. 1931 Oudh 166 = 8 0. W, N. 228 =: 16 A. L Cr. R. 478, 

2, Formalities to be observed in recording confessions and effect of omissions thereof . — See notes 
under s. 164 .— In recording confessions it is important that the formalities of law should be strictly followed. 
If this is not done, it is not a confession either in form or in substance and in the absence of strong corrobora- 
tory evidence it should not be relied upon. A. 1. R. 1934 Pat. 631 =» 15 P. L. T. 586 5 =: 158 I. 0« 922 aa= 1934 Cr. 
G. 1322. 


SECTION 365. 

Amendment. — After the word “ Charter ” the words “ and the Chief Courts of Oudh and 
Sind ’’ shall be inserted-^ Act XXXII of 1925 and Act XXXIY of 1926. 

CHAPTER XXVI. 

Of the Judgment. 

SECTIONS 366 and 367. 

II.— DBLIYERY OF JUDGMENT. 

Notes.—!. Judgment must he delivered by Judge while in office.— Where a Sessions Judge delivered 
judgment shortly after handing over charge to his successor, it was held that he had no jurisdiction to deliver 
judgment and the conviction and sentence was therefore bad. 1932 A. L. J. 753. There might be no actual or 
probable prejudice or failure of justice, but if the trying Magistrate prepared his judgment after he had ceased 
to have Jurisdiction, the defect cannot be cured by invoking the provisions of s. 537 of the Code. A. I. R. 1981 
Fat. 386 »= 12 P. L.T. 647 — 1931 Gr. G. 914 = 32 Cr. L. J. 1224 » 134 L C. 625. 

2 . Judgment should not be delivered by successor in office.— There is no provision in the Criminal 
Procedure Code corresponding to O. 20 , R. 2 of the C. P.C. empowering a Judge to pronounce a judgment 
written but not pronounced by his predecessor. Such a judgmerit is one passed without jurisdiction. The 
judgment of a Criminal Court entails consequences affecting the person more closely than that of a Civil Court 
and the consequences follow immediately. Hence the necessity of the judgment being delivered by the officer 
who is responsible for the reasons therefor. 35 C. W. N. 838 = 1931 Cr. C. 837 = 184 I. C. 1265 =5 38 Cr. h. J. 
aO«;A.LR.1931C.687. 

Contra ,— trial of a ciiminal case is over as soon as the Magistrate has determined the issue of the 
guilt or innocence of the accused. The mere pronouncing of the judgment is not a part of the trial and there 
is no irregularity, much less illegality, in the pronouncement of judgment by the successor of the Magistrate 
who wrote it. (1933) M. W. N. 95 := 36 M. JL. W. 881 = A. I. R. 1933 M. 251 (1) === 1933 M. Cr. 0. 73 34 Cr. L. J. 

1« *= 141 1. C, 174 == 1933 Cr. C. 363 = 19 A. I. Cr. R. 243. 

S, Legality of conviction where judgment written after sentence [P. 817, n, 1 1 J— It is irregular to pass 
an informal order of acquittal before the judgment is written and pronounced. It cannot be said that in every 
such case the irregularity could be cured under s* 537. But where the Magistrate when he did come to write 
and pronounce judgment was of the same opinion as he had been when he directed the accused to be 
acquitted and has given his reasons for that opinion based on the evidence in the case it cannot be held that 
there has been any miscarriage of justice. 55 A. 886. 

4. Comment on conduct of parties and witnesses [-P. 819, tu 18]— It may often be the duty of the 
Judge to comment adversely upon the conduct of an investigation. But great care should be taken that 
no disparaging or libellous remarks should be made upon any person who has had no opportunity to defend 
hthnseli and who has not even appeared in the witness-box. ^ A. I, R. 1933 Sind 91 s= 34 Cr. L. J. 867 = 
27 8. L. R. 13=^142 1. C. 587 = 1933 Cr. C. 219. 
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5. Pavtionlars to be giveii in eYery judgment {P. SI 9, n. 21] — Points for determination — The inten- 
tion of the section is that the Magistrate should direct his own attention to every material question of 
fact and of law arising in the case. To set oat the point for determination as “ whether the accused is guilty 
of the offence with which he stands charged ” does not serve any useful purpose. A. L R. 1932 Sind ISO =« 
1932 Gr. G. 795 ; A. 1. R. 1934 Sind 89 = 28 S. L. R. 12 = 36 Cr. L. J. 53 == 151 1. C. 976 == 1934 Gi*. G. 748. See 
also A. 1. R. 1935 Sind 23 == 28 S. D. R. 295 = 154 I. G. 133 = 1935 Gv. C. 118. See also A. I. R. 1933 Rag. 328 
146 I. C. 447 = 35 Gi*. L. J. 136. A judgment has not to be a resume of the entire evidence or a discussion of 
the relevancy of all the evidence. A Court is entitled to select such evidence as it considers important and 
sufficient to prove the point for consideration. 55 A. 1040. 

6. Judgment should state fairly the evidence for and against the accused.-— It is the duty of the Judge 
in all cases to state fairly the evidence both for and against each ot the accused persons. However 
anxious a Judge may be that his decision should be upheld on appeal he should never attempt to secure 
his aim by making the case against an accused person appear to be stronger than the evidence justifies. 

55 A. 91. 


7. Reasons for not passing capital sentence to be stated when accused convicted of offences so 
punishable [P, 821, n. 26]— The strength of the evidence against the accused is a matter to be considered 
before but not after conviction. Where the Sessions Judge having convicted the accused of murder by 
assassination, sentenced them to imprisonment for life instead of to death, tor the reason that the evidence 
was not of a sufficiently convincing character to justify the latter punishment, this was held to be an utterly 
wrong procedure. 12 Pat. 241 (S. B.) ; 11 Pat. 807 ; 9 Pat. 474 ; A. 1. R. 1933 Pat. 180 == 14 P. L. T. 96 =: 1933 
Cp. G. 511 ==142 I. C. 613 = 34 Cr. L. J. 395. The fact that the assessors gave their opinion that the accused 
was not guilty, is no reason for passing the lesser sentence when the Judge has disagreed with the opinion 
of the assessors and convicted the accused. A. I. R. 1933 Nag. 307 = 146 I. 0.118 = 30 N. L. H. 9=84 Cp, 
L. J. 1168 = 1933 Gp. G. 1265. 

There is no reason to hold that capital sentence should not be passed when the offenders are construc- 
tively guilty of murder. 11 Pat. 807. Where a large number of persons had participated in a matter, all the 
persons should be sentenced to the extreme penalty and it is only where special circumstances are shown in 
favour of any individual that he should be sentenced to the alternative punishment of transportation for life. 

8 Pat. 181. 


lY.— JUDGMENT ON APPEAL, 

8. Appellate judgment must conform to this section [P 822, n. 30]— The appellate judgment must 
comply with the requirements of this section. But the High Court is not invariably bound to interfere 
in revision because there is an irregularity in the form of a judgment, unless there is some reason to believe 

that there has been a failure of justice. Where the Appellate Magistrate has at least made it clear that he had 

perused the evidence and heard arguments and had come to an independent opinion as to the guilt of the 
accused, the judgment should not be set aside. A. I. R. 1932 B. 473 = 34 Bom.L. R. 1110 = 33 Cp. L. J. 801 = 
139 I. C. 608 = 1932 Cp. C. 601. S. 367 must be interpreted reasonably, and so long a.s the lower Appellate 
Court writes a judgment from which the High Court can gather what the decision of the Appellate 
Court really was, , that in the majority of instances ought to be sufficient. A. 1. R. 1935 0.316. Where 
the Appellate Court wrote a common judgment in two appeals arising from two counter-cases, the 
conviction was not illegal when the irregularity had not prejudiced the accused. (1934) M. W. N. 270. 
Where the Appellate Court simply stated “the lower Court’s order contains a full statement of the 

facts and there is nothing for me to describe. The lower Court’s appreciation of evidence in the 

case appears to me to be correct. The appellant’s pleader’s arguments are not convincing. I do not 
therefore see any reason to interfere,” it was held to be not a sufficient compliance with the law. 32 
Bom. Ii. R, 353 = A. I. R. 1930 B. 163 = 31 Cp. L. J. 925 = 125 1. C. 710 = 14 A. I. Cp. R. 534. An Appellate Court 
in an agreeing judgment need not repeat i?i extenso all that has been stated by the trial Court, but it must 
write enough to show that it has brought its mind to bear independently on the points raised. (1931) M, W, 
N. 119. . 
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S. 424 makes the provisions of Chapter XXVI applicable to judgments of any Appellate Court other 
than a High Court. There is therefore no provision which requires that the High Court after pronouncing a 
judgment in open Court should date and sign the same. S. 425 only requires that the judgment should be 
certified to the Court below. Where therefore, a Judge of the High Court disposed of criminal appeals by the 
delivery of judgments in open Court which were taken down by his judgment-writer but died before signing 
the fair copy, it is in no way a serious defect. 55 A. 132. 

¥.--^RECORD OF CHARGE TO THE JURY. 

{See note 1 to s. 297.) 

SECTION 369. 

Notes.— 1. Section does not apply to rejection of appeal.— Where the Sessions Judge “ dismissed” 
the appeal on the ground that a copy of the lower Court’s judgment was not filed as required by s. 419, held 
that the action taken by the Sessions Judge amounted only to a rejection of the appeal and not a dismissal. 
It cannot be held to bean order amounting to a judgment within the meaning of this section. 56 A. 299. 

2. Dismissal of appeal for non-appearance [P. 828, n. 11]— There is no dismissal of a criminal appeal 
for default of appearance by a party as in a civil case and therefore when an appeal is summarily dismissed 
deliberately and openly by a Court of competent jurisdiction in the apparent exercise of the powers vested in 
it under s. 421 it is prima facie a judgment, within the meaning of this section. A. L R* 1935 Sind 84 (P. B.) 

3. Whether High Gonvt has power to alter or review its judgment {P. 828, n, 12]— Prior to 1923 all 
the High Courts were agreed that no power of review lay in criminal cases. The alterations in the Code in 1923 
did not have the effect of allowing any power of review. In s. 561-A there is no definite provision fora review 
of judgment. If a review were intended by the Code there would have been some definite provision of that 
nature. 56 A. 990. 


SECTION 370. 

Notes.— 1. Clause (i) Reasons for the conviction [/I 830, w. 4]— The record kept by the Presidency 
Magistrate should furnish some indication that he has considered the evidence in a critical fashion. 
Merely recording evidence and saying that the case is proved does not fulfil such requirements. A. I. R. 1982 
C. 683 36 0. W. N. 852 = 1932 Gr. C. 632 139 I. G. 244 == 33 Gr. h. J. 729 ; A. 1. R. 1932 G. 64 ==3 85 G. W. N 

867 = 1932 Gp. C. 12 s=r 33 Or. D. J. 265 == 136 I, C. 136. Though a Presidency Magistrate need not give 
reasons for the conviction when inflicting a fine below Rs. 200, if he should choose to deliver a written 
judgment, he should come to proper findings on the points which it is the duly of the prosecution to 
prove. 60 C. 636. 

2. Omission to record reasons [/*. 830, n. 2]~-If the omission to record reasons has not in fact 
occasioned any failure of justice, s. 537 is applicable. A. 1. R. 1932 C. 655=: 36 C. W. N. 852 = 1982 Cp. 
C. 632 = 139 I. C. 244 = 38 Gr. L. J. 729. 


CHAPTER XXVIL 

Of the Submission of Sentences for Confirmation, 


SECTION 374. 

Note.— Practice— High Court must he satisfied on facts as well as law [P. 831, n. 3]— The 
powers of the High Court in a reference under this section are not limited as they are ordinarily limited 
in the case of an appeal from a trial held by a jury. It is open to the High Court to come to the 
conclusion that the finding of the jury is an unsafe finding and not justified by the evidence on record* 
But the conclusion of the jury must also be given due weight as the Judge and the jury who hear 
the case have the advantage of seeing the witnesses in the box, the development of the prosecution case, 
etc. A.L R.1931 a 178 (F. B.) = 128 1. C. 811 = 32 Cr« I«. J. 190 = 1981 Gr. C. 242 = 15 A. I. Or. R.392 = 84 C. 
#. N. 1154; A. I. R. 1932 Pat. 302 = 13 P. L. T. 440 = 1932 Or. C. 774 = 140 L C. 846 = 84 Gr. L. J. 88 ; A. I. R. 
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SECTION 380. 

Note. — Whether superiov Magistrate may acquit accused [See P, 884, n. 4]— The superior Magistrate 
cannot acquit the accused. It is not as if the same powers can be exercised by the superior Magistrate 
under this section as under s. 349. A Magistrate of the Second or Third Class submitting proceedings 
under s, 349 does not convict but merely expresses his opinion that the accused person is guilty. But when a 
case is submitted under s. 562, a conviction has first of all to be recorded, and it is not permissible for 
the Magistate acting under this section to set aside the conviction and acquit the accused. 57 M. 85. 


CHAPTER XXVIII. 

Of ExEcurroN. 

^ 


SECTION 383. 

Note.--Commeiicemeiit of imprisonment cannot be ante-dated [P. 835, n, 4}»Nowhere does the 
Code provide for the ante-dating of a sentence of imprisonment, and such ante-dating seems to be contrary to 
the spirit of this section and s. 397. 1. 1. B. 1938 Bang. 28 = 34 Cr, L. J. 447 = 142 I. C. 728 ■= 1933 Cr. C. 275. 


SECTION 386. 

Notes.— 1. Proviso to sub-section (1)— Liability for fine when imprisonment is undergone in 
default [See P. 838, n. 6]— Under the proviso, if the accused has undergone the whole of the sentence of 
imprisonment in default, no Court shall issue a warrant except for special reasons to be recorded in writing. 
The proviso applies in terms only to the issue of a fresh warrant and does not require the withdrawal of a 
warrant already issued, before the expiration of the sentence in default. The special reasons should be 
reasons accounting for the fact that the fine has not been recovered before the sentence in default has been 
served and any reasons therefor would be relevant. Where the sentence in default had been served before 
the authorities had taken steps to enforce the warrant by levying execution upon the immovable property 
of the accused and the subsequent delay was not due to the fault of the authorities, it is a special reason for 
not. withdrawing the warrant. 59 B« 350. 

ATTACHMENT AND SALE. 

2. Can joint family property be seized in attachment ? \P. 838, «. 10 (ii)]— There is no conceivable 

method by which the undivided share of an individual in movable property can be seized in the literal 
physical sense, without at the same time seizing the undivided shares of other persons, and as the Statute does 
not authorise the seizure of such other shares, it follows that the undivided share of an individual cannot be 
seized under sub-sec. (1) [a), 12 Pat. 29 (S. B.) ; 60 C. 932 ; 60 C. 851 ; A. I. R. 1933 Nag. 248 = 29 N. L. R. 
320 34 Cr, L. J, 1268 = 146 I, C. 371 = 1933 Cr. C. 932. On general principles, the Crown has no right to 

anything more in joint movable property than the delinquent himself had and it cannot deprive the co- 
owners, by seizing property, of their right of possession in it. The correct course is that laid down in O. 21, 
R. 47, Civil P. C. If necessary, either a receiver can be appointed for the delinquent’s share or a prohibitory 
order can be issued against him. His interest in the property can then be brought to sale. Attachment 
of such property by way of seizure is therefore wrong. 55 M. 1041. On the death of the accused who was a 
member of a Joint Hindu family the surviving members of the family succeed by survivorship to the whole 
of the properties. Therefore there is no movable property “ belonging to the offender,’* which is liable to 
attachment under this section. A. I. R. 1932 Pat. 801 (P. B.) = 13 P. L. T. 536 = 1932 Cr. G. T73 = 33 Cr. L. J. 
958 = 140 1. C. 72. 

3. Salary not drawn cannot be attached. — A Magistrate cannot issue a prohibitory order like 
one under O. 21, R. 48, Civil P. C. attaching the salary of the accused. S. 386 does not permit the attachment 
of salary which the salary-earner has not only not drawn, but has not even accrued. It is not movable 
property ** as used in the section. A* I* R. 1984 Rang. 82 = 1934 Cr. G. 514. 
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CLAIMS OF THIRD PARTIES. 

L When property is claimed to be joint, proper method is to proceed under sub-sec. (1) 
When there is dispute as to whether the property is the separate property of the claimant or joint property 
of the claimant and the defaulter, the proper method to adopt would be to proceed under clause (6) under 
which a warrant being issued by the Collector, the Civil Court will proceed to hear and determine the 
questions in dispute. A. I. R. 1932 Pat. 212 = 13 P. L. T. 235 = 1932 Cr. G. 493 = 138 1. C. 310 = 33 Cr. L. J. 

671 ; A. I. R. 1933 Sind 43 = 34 Cr. h. J. 354 = 142 I. C. 524 = 1933 Cr. C. 189. 

5. Magistrate’s power to inquire into and decide claim [/t 839, «. 11] — The insertion of sub- 
section (2) by the Amending Act of 1923 shows that it was in the contemplation of the Legislature that claims 
by third parties should be summarily determined by the Criminal Courts and it would seem to be desirable 
that rules should be made by the Local Government to obviate unnecessary litigation and possible hardship. 
In the absence of such rules the sale of the property should be stayed till the claimant establishes his right 
thereto in a Civil Court 56 B. 364. 

In the United Provinces, Paragraph 819 of the Manual of Government Orders provides that the 
inquiry shall be conducted as under 0. 21, Rules 58 to 61, Civil P. C. Where therefore a claim is made by a 

third party it is the duty of the Magistrate to investigate the claim under 0.21, R. 58, Civil P. C. A. I, R, 

1933 A. 135 (1) = 1933 A. L. J. 265 = 1933 Cr. C, 278 = 19 A. I. Cr. R. 251 = L. R. 14 A. (Cr.) 78 = 144 I. C. 
883 = 34Cr.L. J. 847. 

6. Claim cannot be entertained when fine has been realised and credited to Covernment.—The 
summary determination of claims under this section is concerned only with the attachment and not with the 
return of fines after they had been credited to Government and the attachment has ceased. The claim made 
under sub-sec (2) must be made promptly and can be entertained only so long as the attachment subsists. If 
the claim has been preferred while the attachment subsists, the Court must not finally credit the money to 
Government until the claim has been disposed of. But the summary determination of claims under sub-sec, 
(2) can only be made when the attachment is subsisting. Per Full Bench 13 Pat. 817. Kulwant SahayJ* 
dissenting. 


SECTION 388. 

Note. — Section applies when accused sentenced to fine only. — Where the accused was sentenced to 
detention till the rising of the Court besides a fine, this section is inapplicable. This section applies when the 
accused is sentenced to fine only. 56 G. L. J. 73 = A. I.R. 1983 C. 808 1938 Cr.C. 408^143 1. G. 120=»34 

Cr.L.J.580; 11 Rang. 451. 


SECTION 391. 

Note.— Postponement of whipping illegal \P. 843, n. 3] — The postponement of the sentence of whip- 
ping till after the sentence of imprisonment has been undergone is opposed to the terms of sub-section (l)(d) 
and is illegal. A. I. R. 1934 Pat. 551 = 15 P. L. T. 475 = 36 Cr. Ii. J. 100 = 152 1. C. 291 1934 Cr. C. 1195. 


SECTION 393. 

Notes*"!. Clause (b). Period of imprisonment already undergone not to be computed. — There is no 
justification for the taking into account of the period of imprisonment to which a man has already been 
sentenced before the commission of the offence for which the sentence of whipping with or without imprison- 
ment is passed, in the computation of the maximum period of imprisonment fixed by this section. 12 Rang. 404. 

2. Clause (b). Sentenced to imprisonment for more than fi^e years.— The word “ sentenced” must 
iDe read in a general sense, and, if a person is sentenced for any period exceeding the period fixed by the Act 
whether on conviction in one case or more than one, he cannot be punished with whipping. 7 Rang. 769. 


SECTION 397. 

Notes. — 1. Sentence for aubstantiye offence must first be carried out before imprisonment In default 
of security for good behaviour [jR 848, n. 1] — Where the accused who was undergoing imprisonment in 
default of furnishing security, was convicted for an offence under s, 9, Opium Act committed prior to the 
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making of such ordar and the M^istrate sentenced him to a term of imprisonment to commence after the 
sentence imposed under s. 109 of the Code, held, the order was incorrect and after the expiry of the sentence 
under s. 109 the accused should forthwith be released. A. I. B. 1933 Oadh 381 = 10 0. N. 788 = 34 Cp. L. J. 
1182 = 1481. C. 1007 = 1933 Cp. 0.1098. also (1934) M. W. H. 928. 

2. “Sentence” Includes opder under a. 123.- Prior to the passing of the second proviso in 1923, 
divergent views were held by the High Courts as to whether an order of commitment to or detention in prison 
under s. 123^ was a sentence of imprisonment within this section. This has been set at rest now by the 
second proviso which refers to the order under s. 123 as a sentence of imprisonment. 9 Rang. 110 (F. B.) ; 

57 He 928a 

3. Sentence to take effect on expiration, Le,, whether by reYersal or completion [ R 849, ». 7]— Where 
a person is convicted in two distinct trials by two different tribunals and on appeal the conviction in one of the 
cases is set aside, the second sentence commences on the date of the accused’s acquittal of the first conviction. 
Equitable considerations however require that the period of imprisonment already undergone should be 
deducted from the imprisonment subsequently inflicted in the second trial. The High Court has no power 
under this section to alter the date on which the second sentence is to commence. But it may under s. 439 
make a corresponding reduction in the second sentence. A, I. R, 1932 Sind 159 = 1932 -Cr. C- 695 = 34 Cr. L. 
J. 24 » 140 I. C. 481. 

4. Sentence of imprisonment in default of payment of fine.— Where the accused was convicted for 
an offence committed prior to the passing of the order under s. 123 and sentenced to pay a fine or in default, to 
three months’ rigorous imprisonment, the fine not having been paid, the three months’ imprisonment must run 
from the expiry of the order of detention passed under s. 123, for under s. 64, L P. C. the imprisonment in 
default of payment of fine is to be in excess of any other imprisonment to which he may have been sentenced. 
9 Rang. 612* 

5. . High Gomrt has power to act under this section.— The High Court has power under this section to 
direct separate sentences passed in separate trials to lun concurrently. The terms of s. 423 and s. 561-Aare wide 
enough to enable the High Court to make such an order. A. I. R, 1931 B. 529 (lj = 33 Bom. L. R. 1163 = 
1931 Cr. C. 917 =*134 I. C. 1239 = 33 Cr. L. J. 77 (51 A. 888 followed), 

CHAPTER XXIX. 

Of Suspensions, Remissions and Commutations of Sentences. 

SECTION 401. 

Note.— Effect of anspension of sentence.— Where certain persons were sentenced to death by a Special 
Tribunal, and the Special Tribunal directed the sentence to be executed on a certain date, but the Local 
Government suspended execution of sentence pending an application for leave to appeal to the Privy Council 
which was eventually dismissed, and it was contended that as the Special Tribunal which alone could issue a 
fresh order for execution of sentence, had ceased to function, the custody of the prisoners were illegal, it was 
held that the original warrant committing the prisoners to custody having been legal the question as to what 
steps can be taken to carry out the sentence is one for the Local Government to decide. The custody of the 
prisoners was in no sense illegal or improper. A. I. R. 1931 Lah. 359 = 1931 Cr. C. 631 = 135 1* C. 189 33 Cr. 

Ii. J.126. 

CHAPTER XXX. 

Of Previous Acquittals or Convictions. 

SECTION 403. 

L— PRELIMINARY. 

Notes.— 1. Acgnittal mast be accepted as completely establishing innocence of aconsed on all tacts 
charged [P. 853, ». 2] — When once the accused is acquitted as regards the possession of the articles in ques- 
tion, the Judge is not entitled afterwards in deciding another charge to find that the accused was in fact in 
possession of the said atticles. A. I. B. 1933 Ondb 470 = 10 0. Bf. N. 805 = 38 Cr. L. J. 36 = 146 1. C. 384 = 1933 

Cr. 0. 1393. 
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IL-~SCOPE OF THE SECTION. 

2. Acquittal in respect of some of seYeral charges—when a bar to retrial on those oharges.— The 
accused were charged under ss. 333, 225, 147, 323 and 325, L P. C. They were acquitted of the offences under 
the first three sections and the Local Government did not appeal against the acquittal On an appeal by the 
accused against their conviction on the remaining two charges, the Appellate Court ordered a retrial. The trial 
Court then proceeded to frame a charge under all the sections under which they were originally charged 
except s. 147, and convicted them. It was held that a retrial will open up the whole case only in cases falling 
under s. 236. Where there are two different sets of facts and a verdict has been given on one set which no one 
impugnes, then it is difficult to see why when an appeal is brought on the other set of facts, the order for 
retrial should reopen both. The acquittal under ss. 333 and 225, 1. P. G. was therefore a bar to their retrial on 
the same charges. 56 A. 210. 

III.— GENERAL ROLE OP AUTREFOIS ACQUIT OR CONYICT. 

BY COURT OF COMPETENT JURISDICTION (P. 858). 

3. Want of territorial jarisdiction is cured by s. 531 and does not affect competency of Court.— Where 
the only defect in the jurisdiction of the Court is a want of territorial jurisdiction s. 531 cures the defect, if there 
has been no failure of justice. An acquittal by such a Court can therefore be set up as a bar to a subsequent 
trial, under this section. 56 M. 996 (F. B.) 

Is want of complaint under s, 195 a condition of the competency of a Court [P, 859, n. 23j— Where 
the original trial started on a complaint by an officer who did not come within the description contained in 
s. 195 (1) (fl) the trial was wholly without jurisdiction and a second trial on a proper complaint is not barred 

A. 1. R. 1934 Pat. 411 (1) == 15 P. L. T. 554 ^ 35 Cr. L. J. 686 == 148 1. C. 437 1934 Cr. C. 882. 

5. Order of Appellate Court setting aside conviction by Magistrate not having jurisdiction does not 
amount to acquittal.— When the conviction and sentence passed upon the accused is set aside on the ground 
tliat the Magistrate had no jurisdiction to try the accused, the order setting aside the conviction and .sentence 
is no obstacle to the accused being retried on the same charge at the instance of the prosecution. 88 M. 256, 

MUST HAVE BEEN CONVICTED OR ACQUITTED (P. 859). 

6. Substance and not form of previous order must be looked to 869, n, 26j— In an appeal 
from a conviction, if the Appellate Court revei ses the finding and sentence it must either acquit or discharge the 
accused or order a retrial under s. 423 (b\ Where the Appellate Court merely reversed the finding and sentence 
but did not say that the accused was acquitted nor did it order a retrial, the order must be held to be one of 
acquittal and the subsequent trial of the accused for the same offences was barred (1983) M. W, W. 224. 

Wrong order of acquittal IN. 26 (»)]—« the order of the Sessions Judge is of such a character that 
the only way in which it can be interpreted is that it was an order of discharge, s. 403 could not operate as a 
bar to the prosecution of the accused. A. 1. R. 1932 C. 683 36 C. W. N. 926 ==* 1982 Or. C. 636 = 139 1. C. 470 

33 Cr. L. J. 770. The order that purports to be one of acquittal has to be regarded as one of discharge when 
under the provision of law that was applied, only an order of discharge could be passed. Where the case 
against the accused was a warrant-case and the Crown withdrew from the prosecution before a charge was 
framed, s. 494 (5) was applicable and the accused should have been discharged. The Magistrate however 
signed a printed form of acquittal through inadvertence. Held that what was intended was only a discharge 
and it was not a bar to a subsequent trial, (1982) M. W. N. 1230 = 36 M. L. W. 641 = A. I, R. 1933 M. 98 ==: 5 M. 
Cr. C, 386 = 34 Cr. li. J. 12 = 140 I. C. 322 = 1933 Cr. C. 129 = 19 A. I. Cr. R, 93. 

Order of Mlea.e not amowitiiig to ao^nittal [iV;26 (m)]-Inacase where the Magistrate making 
an order of release, had no intention whatever of “acquitting” the accused, but on the contrary his real 
mtenuon was that they should ultimately be tried for the offence, although there might have been some 

defect inform or even an itregulanty in the method adopted, it ought not to be held that the accused were 

in any way prejudiced or that what was done conflicted with natural justice. 80 C. 149. 


JUDGMENT MUST BE IN FORCE (P. 860). 

«ch onslotion or acquittal remains in force [/'. 860. «. 27]-When the 
conviction or acquittal is set aside by a Higher Court, section 403 (1) does not aonlv A I R 1999 A 710 = 
L. B. 10 1. (Cr.) 108 = 121 1. C. 248 1929 Cr. C. 294 = 12 A. I. Cr. K 1« 
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- V IDENTITY .QF OFFENCE (P. SGO). 

'i/ Ofl^ence mtist ' be' ’ the same IP. 860, n, 29lr- Where the accused was acquitted on a charge of 
disobeying a’ndtice to remove an encroachment under the Local Boards Act, another separate or distinct 
offence is not brought into being by the issue of a subsequent notice when that notice is by the same authority 
and relates to tliie same encroachment or contains the same direction. The previous acquittal will operate as 
a bar to a subsequent trial though a fresh notice to remove the qncroachmenthad been given. A. I. H. 1985 
56 (2)={i934) M; Iff. N. 1088 =t= 40 M. L. W. 834 = 67 M. L. J. 873 ~ 1934 M. Gr. C. 329=1935 O. C. 65 = 153 1. a 322* 
But see (1932) M, W. N. 632 = A. I, R. 1932 M, 535 = 36 M. L. W. 426 = 5 M. Cr. C. 184 = 33 Cr. L, J. 626 = 138 I. 
C. 488-= 1932 Cr. C, 552 and (1932) M. W. N. 860 = 36 M. L. W. 429 = A. I. B. 1932 M. 537 = 5 M.Cif. G, 227 =33 
Gr. L. J. 629 = 138 1. C, 491 = 1932 Cr. C. 525. Where two persons filed a joint complaint against the accused 
in respect of two independent transactions affecting them separately and there was a composition in respect 
of the transaction affecting one of the complainants, the effect of such composition was the acquittal of the 
accused with reference to that particular transaction. Ifdoes not operate as an acquittal with reference to the 
other transaction and a subsequent complaint by the other complainant is not barred. A. I. R. 1930 A. 92 = 
1930 A. L. J. 85= 30 Or. L. J. 1149 = 120 I. C. 117 = 1930 Cr. C. 81. Where a judgment-debtor escaped from the 
custody of the Amin and the decree-holder lodged a complaint against the judgment-debtor which resulted in 
the acquittal of the judgment-debtor, a subsequeut complaint by the Amin in respect of the same offence is 
barred. A. I. R: 1930 M. 785 (1) = 58 M. L. J. 579 = 31 M. L. W. 755 = ( 1930) M. W. N. 532 = 3 M. Cr. G. 193 = 32 Cr. 
L. J. 27 = 127 I. C. 645 = 1930 Cr. C. 896. When the accused was acquitted of the offence of abduction, he 
should not subsequently be tried for the offence of rape on the same woman during the -abduction in question. 
The two offences arej not so distinct that an acquittal on the first charge will not bar subsequent proceedings 
on the ‘second.. A. I. R. 19^ Bang. 360 = 32 Cr. L. J. 205 = 128 1. C. 843. 

' ‘ 9.' Section does not apply to proceedings under the Legal Practitioners’ Act.— In the case of a person 
convicted of an offence, and against whom disciplinary action under the Legal Practitioners’ Act is taken by 
the High Court, there, is no questioit' of any indictment or trial for the same offence under any other law and 
there is no question of punishing him over again for that offence. A. I. R. 1931 Pat. 869 = 12 P. L. T. 773 = 1931 
Cr. 0.-897 = 32 Cr. L. J. 1258 = 134 I. C. 945 (F. B.) ‘ ' - 

10. Where on the same facts a charge “might have been framed” under s, 236 and 
is not framed, subsequent trial for that charge will not He [P. 861, «. 32]— An acquittal under 
s 302, I. P. C. is a bar to subsequent trial under s. 304, L P. C. 55 B,. 520. The police sent up. two 
separate challans, one .under s. 451, 1. P. C. and s. 42, Prisons Act and the other under s. 161/511, 1. P. C; for 
offences committed in the same transaction. -The Court proceeded with the former charge first and acquitted 
the accused. It was contended' that tbe*acquittal operated as’a.barto a trial on the latter charge. Held iha.t 
sub-sec (2) would enable the Court to hold a second trial in the case of this distinct offence and although 
evidence with regard to this distinct offence was led in the other trial the Court did not consider the accused’s 
guilt' or innocence in respect of this offence, as the question was reserved for a separate trial and in such 
circumstances even though s. 236 or s. 237, Cr. P. C. might apply, s. 403 (1) was not applicable. A. I; R. 1984 
C. 240 =35 Cr. 1.. J. 1270 =i= 151 1. G* 259 = 1934 Cr. C. 852. • ' , 

EXCEPTION L— DISTINCT OPPENCES UNDER SDR-SECTION (2). 

" ' 11. Section does* not bar trial for distinct offence, for which separate charge might have been made 

under s. 235 (1) [P. ^3, 33 ]— -Clause (2) refers* only to sub-section (1) of s. 235. Therefore when a separate 

charge,- has been framed against a person under any of the sub-sections other than, sub-sedtion (1) of s. 235, he 
cannot be tried for the separate charge when he has once been convicted or acquitted of one charge. Where 
the acts alleged against the accu'sed of making a false report, constitute an offence 'falling- within -two 
definitions of the Penal Code, viz., 5/211 and s. 500 ^nd he could be charged with them and tried at one trial 
of each of such offences under s. 235 (2), his conviction under s. 500 was a bar to a trial under s. 211, L P. C. 


51 A. 977. 

Acmmamnder s. 379,7. F. C not ai bar to trial under 1. P. C-Where on the facts, the accused 

mikt have been charged'under both s£ 379 aiid-458, 1. R C. but.was only chargedunder s. 379 and acquitted, he 

SSe y ,d' »«d.r «3. .. I. .. «>> C. m _ 35 a «. ». 116. - liM «... 0. «0 - OT i. 0. Ml 

==8a.CE..Ii. J.433,==ijS;A.I. Cr. B.'i07. / 

d. ■Ac^UdJ.br-COv.victipwJorcrhninal c/msjdra'cy not a bar for trial of acts done in pursuance of the 
conspiracy and vice Where the accused were convicted for an ofience and^ s. 120^B, LP.C, vtz^ 

IS 
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criminal conspiracy but were not charged with or convicted of the individual acts of cheating which took place 
in pursuance of that conspiracy, the acts form part of the same transaction and the accused may be charged 
with and tried at one trial for such offences under s. 235 (1). S. 403 is not therefore a bar to the trial of the 
accused in respect of the individual acts of cheating. 58 B. 23, Conversely, there is nothing in law to prevent 
a person acquitted of an offence committed in furtherance of the object of the conspiracy, from being charged 
subsequently with the offence of conspiracy ; only the evidence on which he has been acquitted cannot be 
received at a subsequent trial on a charge of conspiracy. A. I. R. 1984-A. 61 = 1934 A, L. J. 852 = 1931 Cr, 
C, 130 == 151 L C* 442 = 35 Cr. L, J. 1349. 

Acquittal under s, 397, /. P, C is a bar to trial under s. 807, L P. C— S. 397, 1. P. C. is a combi- 
nation of several offences, namely, offences under ss. 392, 395, 323, 324, 325, 326 and 307, 1. P. C, and a verdict of 
not guilty ” under s. 397 covers every offence which was stated in it or which could have been charged 
therein on the same facts. The test is whether separate sentences could have been passed upon the accused on 
a conviction under s. 397 and s. 307, 1. P. C. The answer must be in the negative. If the trial had ended in 
a conviction under s. 397 he would have been able to plead autrefois convict as a bar to his trial under s, 307. 
The same principle must govern the plea of autrefois acquit as well. 57 M, 554. 

Acquittal under s. 380 not a bar to trial under s. 467— Where the accused was alleged to have 
stolen a blank ticket from a railway booking office and forged certain entries in that ticket, he could have 
been charged under s. 235 (1) with both the offences. Therefore his acquittal under s. 380 was no bar to a 
subsequent trial under s. 467, 58 M. 178. 

Conviction under s, 91-P, Companies Act no bar to prosecution under s. 409, / P C — Where the 
accused were convicted under s. 91-B, Companies Act, he could be subsequently proceeded against for 
criminal breach of trust, for the two are distinct offences governed by sub-sec. (2) of s. 403. A. I. R. 1930 Lah. 57 
30 Gv. L. J. 954 = 118 1. C. 650 ^ 1930 Cp. G. 25. 

Conviction under s* 323, /. P. C not a bar to trial under s. 3 (12), Towns Nuisances Although 
Ihe series of acts constituting the two offences may have been the same they are capable of being viewed 
irom two entirely different points of view. The offence of hurt was an offence against the individual. The 
•other was an offence against the public. 55 U. 788. 

Charges under ss, 420 and 468, L P. C and s. 29, Telegraph Where the accused sent a bogus 
telegram and thereby dishonestly induced another to send money, he could have been charged under s. 235 (1) 
with three offences, viz,,, s. 468, 1. P. C., s. 29, Telegraph Act and s. 420, 1. P, C. His acquittal on one charge 
does not bar his trial on the other two charges. A. I. K 1931 Sind 116 25 S. L. R, 9 1981 Gv. 0. 734 181 

L G. 1004 » 88 Gp. 11.1.41. 

Acquittal under s. 223, / P. C and s, 29, Police Act^ no bar to trial under Police Departmental rules 
—Where the accused, a police sentry, was acquitted of charges under s. 223, 1. P. C. and s. 29, Police Act for 
allowing a prisoner to escape at night, a subsequent prosecution for violating another Departmental rule 
requiring the sentry to rouse the night-officer, is not barred by virtue of this section as the acts were un- 
connected. A. 1. R. 1933 Pat. 670 »= 1938 Gp. G. 1192 1«7 1, G. 778. 

12, Acqnittal or coniricrion In pespeet of some of seYOPal stiniB miaapppoppiaied, whethep hap to 
tpial in respect of otheps [P, 865, «. 343— After ^ trial for breach of trust in respect of a gross sum between 
two specified dates, a second trial in respect of an offence alleged to have been committed on intermediate 
days, but not included in the gross sum is permissible. 58 A. 411. It was however held in 57 C. 17 that 
where the prosecution knew perfectly well what was the gross sum in respect of which the accused had com- 
mitted criminal breach of trust in respect of which he could have been charged under s. 222 (2) but the 
prosecution elected to proceed on three items only and got the accused convicted thereon, they ought not 
to be allowed to pick up three other items and get the accused tried a second time, though s. 403 does not 
strictly apply in its terms to such a case. 57 G. 17. But a second trial in such a case is not illegal. Section 
222 (2) is an enabling provision which permits what otherwise would be a large number of separate charges, 
to be joined for purposes of convenience. It is nowhere prescribed that separate charges in respect 

■of separate an^Km^ misappropriated shall not be resorted to and that if the accused had misappropriated 
several sums within a year they should all be added together and made into one gross sum and tried as one 
diar^ A*LB;ll>80]I.97an58 ]f.Ii.3.8di»8a M. L. V. 789 « (1980) M, W. H. 1097 »» 4 M. Or. G« 17 » 
32Qi.L.9.t»^tS9tG. 75»198aGr. Q. 1194. 
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EXCEPTION II— SCOPE OF SC3-SS0TI0N (3). 

13, The new facts must have happened after or not known to the Gonrt at the first trial 
IP, 866, n, 37] — Where the accused was convicted of attempted murder and sentenced under s. 307, 1. P. C- 
and the victim died after the conviction, as a result of the wounds inflicted by the accused, a subsequent 
trial and conviction for murder is not barred. A. I. B. 193S Pesh. 18 =*= 1935 Cr. C. 191. 

EXCEPTION III.—SCOPE OF SOB-SECTION (4). 

14. Meaning of “ was not competent to try ” IP. 866, n, 38]— The words “ competent to tr}- are 
equivalent to “ in a legal position to have tried and acquitted or convicted.” They refer narrowly to the 
legal position of the Court at the time of the former trial in relation to the particular offence committed 
by the accused and not broadly to the jurisdiction of the Court with regard to the class of offence in general. 
Where a person stood up and shouted in Court and beat another with a shoe, his conviction by the Court 
under s. 228, I. P. G. for interrupting a public servant sitting in a judicial proceeding was no bar to his 
subsequent trial under s. 355, I. P. C. on a complaint by the person beaten with the shoe, as at the former 
trial the Magistrate had no cognizance under s. 355 and was therefore not competent to try the accused 
for that offence. 9 Pat. 583. 


SUB-SECTION (5). 

15. Section 26, General Clauses Act, provides that “ where an act or omission constitutes an offence 
under two or more enactments, then the offender shall be liable to be prosecuted and punished under 
either or any of those enactments, but shall not be liable to be punished twice for the same offence.” This 
section does not act as a bar to trial or conviction but merely as a bar to duplicated punishment. Where 
the second trial results in a sentence of imprisonment or transportation, the provisions of s. 26 can be 
complied with merely by the direction that such imprisonment or transportation shall run concurrently 
with that imposed in the previous case. In the case of a sentence of death, it automatically cancels the 
previous sentence of imprisonment. A. I. R. 1935 Pesh. 18 ==: 1935 Cr. C. 191, 

SCOPE OF EXPLANATION. 

16. Dismissal of complaint [jp. 867, n. 43]— S. 147 of the old Code provided that “the dismissal 
of a complaint shall not prevent subsequent proceedings.” It cannot however be argued that the absence 
of such a provision leads to the inference that the dismissal of a complaint is now a bar to further pro- 
ceedings until it is set aside. The section ends with the explanation that the dismissal of a complaint 
is not an acquittal. The only meaning that can be put on the explanation is that an order dismissing 
a complaint is not an acquittal in the sense that it bars a further inquiry until it has been set aside. 55 H. 622 
(F. B.) ; 8 Rang, 1. Where sometime after the charge was framed the Magistrate found that the complainant 
had not been examined ufider s. 200 and being of opinion that it was a fatal defect proceeded to dismiss 
the complaint” and directed the complainant thereafter to file another complaint, the dissmissal of the 
complaint will not operate as an acquittal as the order of dismissal of complaint after the charge was framed 
was wholly ineffective for terminating the trial 1934 A, L. J. 648 = A, I. R. 1934 A. 877 ==Ii. R, 13 A, (Cr.) 
108== 4 A. W. R. 213=1934 A. L. R. 768=35Gr. h. J. 1177 = 150 1. C. 1006 = 1934 Cr. a 1084 = 21 A 1, 
Cr. R. 195. 

17. Discharge and its effect [P. 868, n, 46]— S. 403 bars the trial of a person for the same offence 
of which he has been convicted or acquitted. An order of discharge cannot be a bar to the trial of the person 
discharged for the same offence of which he was discharged, but it would be highly inconvenient to allow 
successive trials of complaints based on same allegations by different Magistrates and different Courts after a 
previous complaint on the same facts has been dismissed by a competent Court. It is contrary to sound 
principles that one Magistrate of co-ordinate jurisdiction should in effect and substance deal with, as if it were 
an appeal or revision a complaint which had already been dismissed by a competent Magistrate of co- 
ordinate authority. A trial of such a second complaint is barred. 66 A. 425. It is only in exceptional 
circumstances that a second complaint would be entertained. 12 Lab. 9. It is not desirable that the accused 
shcmldhave been discharged by one Magistrate and without that order being set aside, that he should be con- 
victed by another Magistrate on a fresh complaint. The correct course for the complainant to adopt would be 
to make an application under s. 436 to the Sessions Judge or the District Magistrate for a further inquiry. 
A. I. R 1985 A» 89 = 86 Cr. L, J, 128 = 182 1. C. 619 = 1938 Qr, C. 38. But there is no absolute legal bar to 
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entertaining the second complaint. A second complaint cannot be dismissed on the simple ground that the 
Court is precluded from trying it because a previous complaint of the same nature has already been dismissed. 

1934 A. L. J. 241 = 3 A. W. R* 371 = A. I. R, 1934 A. 514 33 Cr. L. J. 1059 = 150 h C. 376 1934 Cr, C. 614 ; 

36 A. 990. See note 5 to s. 203. 

When the accused is discharged under .s. 259, a fresh complaint is not barred. A. I. R. 1934 Nag. 218 == 
36 Cr. L. J- 37 = 152 I. C. 223 = 1934 Cr. C. 986. There is no difference between a discharge where all the 
evidence had been heard for the prosecution and a discharge where it had not all been heard. A. I. R. 1934 
A. 944 = 4 A. W. R. 37 = L. R. 15 A. (Cr.) 140 = 1934 A. L. R. 1066 = 152 I. C. 884 = 1934 Cr. C. 1236 = 21 A. I. 
Cr. R.238. When the Crown has withdrawn the prosecution under s. 494 and the accused is discharged, ihere 
is nothing to prevent the complainant from filing a fresh complaint Courts are legally entitled to ignore the 
orders of discharge passed on the withdrawal of the complaint if they are satisfied that the case is otherwise a 
fit one to be proceeded with. A. I. R. 1934 Lah. 169 = 1934 Cr. C. 347 = 154 L C. 73 ; A. I. R. 1929 Lah. 315 = 
30 P. Ii. R. 58 = 30 Cr. L. J. 233 = 114 1. C. 50 = 12 A. 1. Cr. R. 113. 

MISCELLANEOUS. 

18* Gases where subsequent trial was held barred on general principles, though not under s. 403.— 
Where the accused had already been previously tried for an offence under the Railways Act, and though not 
charged also under the Penal Code, the Court had nevertheless took into account the fact that the accused had 
committed an assault upon the complainant and in consideration thereof had inflicted heavier tines on the 
accused than upon the otlier accused who had not committed any assault, it would not be just or proper that he 
should be again tried in respect of the same matter since it would involve punishment twice over for the same 
offence. 38 C. W. N. 948 = A. I. R, 1930 C. 60 (1) = 31 Cr. L. J. 613 = 124 I. C. 69 = 1930 Cr. C. 12. Where the 
accused in one case had been acquitted after a complete trial the Court would rightly exercise its judicial dis- 
cretion in not proceeding with a second complaint against a different accused on the very same facts even 
though the plea of autrefois acquit would not be available. (1933) M. W. N. 246 foUowwj^ 58 C. 606. 


CHAPTER XXXI. 

Of Appeals. 


SECTION 404. 

Note. — Appeals to the Privy Coimoil [/t 870, n. 11] — The Criminal Procedure Code does not provide 
for an application for leave to appeal to the Privy Council being entertained by any High Court. Such an 
application could only be entertained by chartered High Courts under cL 41 of the Letters Patent. A. I. R. 1983 
Nag. 216 = 29 N. L. R. 340 = 34 Cr. L. J. 934 = 145 I. C. 246 = 1933 Cr, C. 798, See note 2 to clause 41 , Letters 
Patent, infra. 


SECTION 407. 

Note.— Appeal from seoond-class Magistrate invested with first^olaas powers during trial [J®. 872, n. 8] 
— Where a great part of the trial took place before the Magistrate was invested with first-class powers, the 
appeal lies to’ the District Magistrate under this section, 1. 1. R. 1932 C. 460 36 0. W. N. 302 1932 Cr. C« 

450 = 187 L C. 854 *= 33 Cr. L. J. 516 = 18 A. I. Cr. R. 278. 


SECTION 408. 

Note. Olamse (b) refers to substantive sentence of imprisonment only.— Where the accused was sen- 
tence by the Assistant Sessions Judge to four years’ rigorous imprisonment and whipping, an appeal lies to the 
Sessions Judge and not to the High Court. The mere fact that the accused has been sentenced to whipping 
does not alter the position. The clause refers to substantive sentence of imprisonment apart from any sentence 
of whipping or fine or imprisonment in default of payment of fine. A. I. R. 1934 Oudh 433 (1) = 11 0. W. H. 
1138 = 1934 0. L. R. 717 = 35 Cr. L. J. 1288 « 151 1. C. 289 = 1984 Cr, 6. 1311. 
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SECTION 409. 

Note. — Sessions Jadge may transfer to Additional Sessions Jndge Appeal transferred to the Sessions 
Judge by the High Court. — The power conferred on the Sessions Judge by the proviso is not limited to appeals 
arising within the jurisdiction of the Court of Session. The Sessions Judge is competent to make over to the 
Additional Sessions Judge an appeal transferred to the former by ihe High Court, in the absence of an express 
direction by the High Court that the Sessions Judge should hear the appeal himself. A. I. R. 1934 P. 114 = 
15 P. L. T. 318 = 35 Cr. L. J. 1167 = 160 I. C. 927 = 1934 Cr. C. 300. 


SECTION 411. 

Not«.— No appeal lies when order is passed under a. 562.— Where the accused was convicted and 
directed to be released on executing a bond for Rs. 200 with one surety of like amount to be of good behaviour 
for two years and to come up for sentence when required to do so, no appeal lies against the order under this 
section. 36 C. W. N. 459 = 1932 Cr. G. 480 = 138 1. G. 627 33 Cr. L. J. 639 = A. 1. R. 1932 C. 488 (1). 


SECTION 412. 

Note.— Plea of guilty based on erroneotis conception of one’s rights in property, not a waiver.— Where 
an accused person pleads guilty on a charge under s. 880, 1. P. C., but the said plea is founded upon an errone- 
ous conception of one’s right in the property, s. 412, is inapplicable to the case and cannot shut out one’s right 
of appeal. 53 A. 437. 


SECTION 413. 

Notes.— 1. Aggregation of separate sentences in one trial [P. 877,??. 4]— Section 408 grants the right 
of appeal, and any restriction on that right of appeal must be very strictly construed in favour of the subject. 
Any restriction that takes away a very substantial right must always be very strictly construed and construed 
in favour of the subject. Where therefore the Magistrate has passed two sentences of fine of Rs. 40 each, the 
appeal will be against the conviction. 59 C, 19. The words “a sentence of fine” must be held to include the 
cases where the aggregate sentence does not exceed Rs. 60. Where two sentences of fine are passed, it is the 
aggregate which is to be looked into for determining the right of appeal. 69 C. 1131. 

2. “Coiwt of Session” includes Additional* and Assistant Sessions Judge.— It does not make any 
difference whether the Judge who actually presided or exercised jurisdiction is a Sessions Judge, an Additional 
Sessions Judge or an Assistant Sessions Judge. (1934) H. V. N. 1091. 


SECTION 414. 

Note.— Appeal lies when additional punishment is inflicted.— Where the accused was convicted of an 
offence under the Motor Vehicles Rules and sentenced to a fine of Rs. 60 and cancellation of license for one 
year held that the conviction and sentence were appealable because the sentence entailed a certain punish- 
ment in addition to the fine of Rs. 60. A. I. R. 1933 Rang. 329 = 35 Ct. Ii. J. 116 ==r 146 1. C. 545 = 1933 Cr, C. 1146. 


SECTION 415. 

Note.— Where, in a summary trial, the accused was fined Rs. 50 under s. 447, 1. P. C. and Rs. 20 under 
s. 24 Cattle Trespass Act it is a case in which two punishments such as are referred to in s, 414 have been com- 
bined and an appeal therefrom lies under this section. 7 Luck. 501. 


SECTION 416- A. 

Note.— No right of appeal in cases faUing under s. 412.— Where the accused pleaded guilty and was 
convicted and bound over under s. 562, the mere fact that his co-accused were convicted and sentenced will 
not give him a right of appeal under this section, contrary to the provisions of s. 412. A. 1. R. 1931 Sind 151 == 
25 B. L. R. 337 == 82 Cr. L. J. 1142 = 134 I. C. 379 = 1931 Cr. C. 923, 
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SECTION 417. 

Note.— note 5 to s. 423 for powers of Appellate Court in appeal against acquittal. 

1. Local GoTerninent should prefer appeal expeditiously [jP. 879, n, 1] — Appeals should be preferred 
by the Local Government with all reasonable expedition possible. A. 1. R. 1932 Na^. 121 (P. B.) = 1932 Cr. C, 
872 = 28 N. L. R. 233 = 33 Or. L. J. 849 = 140 1. C. 49 ; 10 Rang. 312. 

2. Local GoTrernment should use the power sparingly and with circumspection [-P. 880, See n, 7]— It 

is an accepted maxim that the right of appeal against an acquittal vested in the Crown should be used sparingly 
and with circumspection. A, I. R. 1933 M. 230 = 1983 M. Cr. C. 183 = 34 Or. L. J.948 145 I. C. 371 = 1938 

Cr. 0.288. Where the Public Prosecutor had withdrawn the charge under s. 302, 1. P, C. in the lower Court, 
as a consequence of which the accused was acquitted of murder and convicted only of culpable homicide, it 
would be improper for Government to appeal against the acquittal under s. 302, 1. P. C. (1931) M. W. N. 873. 

3. Whether an appeal by the Local Government against acquittal for major oflenoe is incompetent 
after disposal of appeal by accused against conviction for minor offence.— S. 430 merely means that the judg- 
ment of the Appellate Court can be varied by a superior tribunal in the manner specified in s. 417 and 
Ch. XXXII. It furnishes no authority for the proposition that a Court can vary its own judgment when 
deciding an appeal under s. 417. When an appeal against the conviction for the minor offence is heard, 
ihe appellate tribunal is not competent to consider the correctness of the acquittal for the major offence. 
The question whether the major offence was committed, is not before the Judge and is not decided, 
Therefore an appeal under s. 417 can be preferred against the accquiltal. If the convict has appealed 
and the finding and sentence have been reversed with or without an order for retrial, the appeal by Govern- 
ment must fail. The reversal of the finding and sentence is final and no order can be inconsistent with that 
reversal. If the convict^s appeal has been dismissed, any of the orders allowed by s. 423 can be passed on the 
appeal by Government. In such appeal however, it is open to the accused to question the propriety of his 
previous conviction and to the Appellate Court to give effect to this plea by making a suitable recommend- 
ation to the Local Government if the Court came to the conclusion that no offence was committed. Per 
FuU Bench. A. I. R. 1932 Nag. 121 = 1932 Cr. C. 672 «« 28 N. L. R. 233 = 33 Or, L. J. 849 = 140 I.C.40 
dissenting from A. L R. 1932 Nag. 73 = 1932 Cr. C. 346 = 139 I. a 63 = 88 Cr. L. J. 728. 


SECTION 418. 

l!(otes— 1. Powers of Appellate Court in cases tried with asseBSors.— This section provides for an 
appeal on a matter of fact where the acquittal is by a Judge trying the case with assessors. No condition is 
imposed on the Appellate Court in an appeal of such a' nature that it must find the view of the lower Court 
perverse. All that the Appellate Court has to see is whether the offence charged is proved against each of the 
accused persons. 53 A. 689 ; A. 1. R. 1933 A. 574 = 1933 Cr. C. 913 = 146 1. C. 244 = 34 Cr. L. J. 1232 = L. R. 14 
A. (Cr.) 212 = 20 A. 1. Cr. R. 98. 

2. Appeal shall lie on a matter of law only. — Misdirection or non-direction is a matter of law. If the 
verdict of the jury is influenced by evidence which was inadmissible or proceeds upon no evidence at all, it is 
a matter of law. 1. 1- R. 1930 A, 24 = 1929 A. L. J. 1261 = 31 Cr. L. Jf. 88 = 120 1. C. 264 = 1930 Cr, C. 40. 


SECTION 421. 

Notes.—!. Procedure on presentation of appeal.— When an appeal is presented in exercise of the 
statutory right conferred on the accused, the Court is not entitled to dismiss it summarily in terms of s. 421 
unless the Court is satisfied that there is no sufficient ground for interfering in accordance with the relief 
sought in the appeal and where the appeal is not dismissed summarily, the Court is bound, in order to the 
disposal of the appeal, to comply with the provisions of s. 422 as to nptice, and with the provisions of s. 423 as 
to sending for the record, if such record is not already in Court. A. I. R. 1933 P, C. 89 = (1933) M. W. N. 469 
(P. C.) reversing 61 C. 155 where it was held that it was open to the High Court while dismissing an 
appeal summarily under s. 421, to reduce the sentence acting in exercise of its revisional powers under s. 439, 
without calling for the records and without giving notice to the Crown. 

2. Section applies to all appeals inoladiug appeal undev s. 476-B.— This section applies to all appeals 
unless it is specifically provided otherwise. A Magistrate is therefore entitled to dispose of an appeal under 
s, 476B summarily. 12 P. L. T. 836 = A. I. R. 1931 Pat. 144 == 32 Cv. L. J, 735 = 131 1. G, 536 = 1981 Cr. C. 860 = 
16 A. I. Cr. R. 848. See note 7 (iii) to s. 476. 
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ss. 417-422] 

S. Dismissal of appeal merely for absence of appellant is not proper \P. 886, n. 4]— A criminal 
appeal cannot be dismissed in default, and even it the appellant has defaulted, the Appellate Court is not 
relieved of the duty of hearing the appeal on the merits and deciding it. 11 Lah. 242 ; 1. L R. 1934 Pesh. 21 « 
35 Cr, h. J. 963 = 148 I. C. 1078= 1934 Cr. C. 522. 

4. Appellant or his pleader must be heard [P. 886, 6]— Where the pleader was heard and the 
Judge called for the records and on receipt and perusal thereof summarily dismissed the appeal, it was held 
that if the record is sent for, the Judge should again hear the appellant or his pleader before summarily 
dismissing the appeal. A. I. R. 1932 C. 397=1932 Cr. G. 344 = 138 I. G, 384 = 33 Cr. L. J. 602 following 
i. I. R. 1926 C. 174 = 99 I, C. 894 = 27 Cr. L. J. 382 and A. I. R. 1926 C. 161 = 93 I. C. 76 = 27 Or. L. J. 412. 
In 9 Pat, 768 it was held that though in many cases it may be useful to hear the pleader again to elucidate 
some point raised by a perusal of the record, there is no illegality in summarily dismissing the appeal 
without hearing him again. The Court is not bound to send for the papers before taking action under 
s. 421, and there is also no legal requirement as to postponement of the hearing after the presentation of 
an appeal so long as a reasonable opportunity is given to the appellant or his pleader to be heard in 
support of the appeal. 33 M, 865. 

5. Summary dismissal of Jail appeal not a bar to hearing of appeal filed by Gonnsel [See 
P, 887, n, 7-A]— The dismissal of the jail appeal must be deemed to be a provisional dismissal in no way 
affecting the right of the appellant to have his Counsel heard under the proviso to this section. A summary 
dismissal of the jail appeal does not debar the hearing of an ai .^eal filed by Counsel. A. I. R. 1934 A. 
988 (1) = 4 A. W. R. 344 = 1934 A. L. R. 1115 = 153 L C. 153=1934 Cr. G. 1305. 

6. Form of Judgment— vhether reasons to be gi^en [P. 887, n. 15]— Notwithstanding the provisions 
of the statute, it is desirable that a final Court of facts should record concisely some reason in order to 
enable the Court in revision to appreciate the final findings of the Lower Appellate Court on facts and see 
if any question of law arises on those findings. A. I. R. 1983 C. 515 = 37 C. W. N. 235 = 1933 Cr. G, 859 
= 144 I. 0. 704 = 34 Cr. L. J. 812; A. I. R. 1930 Pat. 331 = 11 F. L. T. 242 = 31 Cr. L. J. 760 = 125 I. C. 121 
=1930 Cr. C. 616. Where the Appellate Court simply noted “Heard, I see no reason to interfere,” it was 
not a sufficient compliance with the requirements of s. 421 in a case where oral and documentary 
evidence had been produced by both sides and the memorandum of appeal contained a number of grounds 
that admitted of argument. 16 F. D. T. 72 = A. I. R. 1985 Pat. 37 = 153 1. C. 152 = 1935 Cr. C. 77; A.I. 
R. 1935 Fat. 82 = 86 Cr. L. J. 191 = 152 I. C. 801 = 1935 Cr. C. 76. The law does not mean to fetter the 
discretion of the Court in receiving jail appeals. A Court rejecting an appeal summarily need not give 
reasons for the same. 58 A. 797 ; 50 C. L. J. 285 = A. I. R. 1929 G. 778 = 1929 Cr. C. 517. 

7. Is order of sammary rejection final? [P. 888, n, 18]— An order passed under this section 
dismissing an appeal filed under s. 419 is prima facie final. It cannot be vacated under s. S61-A unless it 
is proved either that the Court has not applied its mind to the merits of the case or that appellant or his 
pleader has not been afforded an opportunity of being heard. This is a question of fact depending on the 
circumstances of each case. The burden of proving that either of the conditions has not been complied 
with is on the person challenging the finality of the order. A. I. R. 1935 Bind 84 (P. B.) 


SECTION 422. 

Notes.— 1. Appeal cannot be admitted for limited purposes [P. 889, «. 1]— When an appeal is 
admitted it must be dealt with as a whole. Except in the case mentioned in s. 412 an appeal cannot be 
admitted on the limited ground of sentence only. If it is admitted at all, the whole appeal must be heard. 
A. 1. R. 1931 Pat. 851 (1) = 12 P. L. T. 539= 133 1. G. 163 = 1931 Cr. C, 799 = 32 Cr. Ii. J. 1017. This case was 
however distinguished in 11 Fat. 697 where it was held that when an appeal was dismissed on all the grounds 
except the question of sentence, it is not open to the Court to go behind the dismissal subsequently. S. 422 
only applies if and in so far as an appeal has not been dismissed summarily. If in part it has not been so 
dismissed the provision will apply in respect of such part ; it cannot however operate to nullify a definite 
order of dismissal under s. 421. 

2. Notice whether obligatory [P. 889, n, 2]— The fact that notice of the appeal was not served on 
the complainant or on the officer appointed under this section, is no ground for interfering with an order of 
acquittal, where no injustice has been occasioned. (1932) M. W. N. 722 = A. I. R. 1933 M. 277 = 5 Iff, Cr. C. 230 
= 33 Cr, L, J. 596 = 133 I. C. 385 = 1933 Cr. G. 878. 
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SECTION 423. 

II. -PROGEDURE IN HEARING AND DISPOSING OP APPEALS* 

Notes.— 1. Preliminapy objection to trial may be taken for the first time in appeal.— Though 
the plea that the whole trial is vitiated by an error or illegality has not been raised specificially in the lower 
Courts and has not been raised in the memorandum of appeal, the appellant must be allowed to raise the plea 
at the hearing of the appeal when it is contended that the whole trial is vitiated by the alleged illegality or 
error in the trial of the case in the lower Court. If criminal proceedings are substantially bad in themselves, 
the fact that the accused or his Counsel waived it or consented to it will not cure the defect, 6 Lack* 886. 

2* Complainant cannot as of right be heard in appeal 893, n. 9] — Under this .section the only 
persons who have got a right to be heard in a criminal appeal are the appellant or his pleader and the Public 
Prosecutor if he appears and in certain cases the accused, if he appears. It cannot therefore be said that a 
private prosecutor like a complainant has under this section any right to be heard. It is left to the discretion 
of the Appellate Court to allow the complainant to support the judgment. 88 C. W. N. 976 84 C. L. J. 144 » 

4932 Cr. C. 9 = 33 Cr. L. J. 305 = 17 A. 1. Cr. R. 477 = 136 1. G. 474 = A. I. R, 1932 C, 61. Where the trial Court 
convicted the accused and awarded compensation to the complainant under s. 545, when the Appellate 
Court acrjuits ihe accused, it is a grave irregularity and contrary to all sense ot fairness, not to give notice 
ot the appeal to the complainant. (1933) M. W. N. 729. 

3. Right of parties to be heard [jP. 893, n. 10]— The practice of the Courts, if parties are to be 

heard at all, is that they must be heard in each others* presence and further, that if the respondent is heard, 
the appellant shall have a right of reply. A. 1. R. 1932 C. 856 ss 36 0. W. N. 699 189 I* G. 436 '.ss: 33 Cr. L. J. 

775 =:=:1932 Cr. C. 887. 

III. -GENBRAL POWERS AND DOTIES OP APPELLATE CO0RT. 

4. Appeal from orders under s. 862.— An appeal does lie from an order passed under s. 562. The 

fact that s. 423 which defines the powers of an Appellate Court does not contain a provision for setting aside 
an order under s. 562 does not make such an order non-appealable. It is unnecessary to regard s, 423 
as an exhaustive statement of the pov/ers of an Appellate Court or to hold that an appeal from a conviction 
can only be entertained when the conviction is accompanied by a sentence. A. I* R. 1935 M. 187 »( 1934) 
M. V. N. 1318 41 M« L. W. 22 1934 M. Gr. G. 374 » 184 1. G. 879 »» 1938 Cr. C. 179. 

See note 10 to s. 562. 

lY.-WHAT ARB SUFFICIENT GROUNDS FOR INTERFERENCE. 

Appeal against acquittals (P. 896). 

5. Is any difference to be observed in dealing with appeals from acquittals and appeals from 
convictions? [P. 896, ft, S3] — There has been a difference of opinion on the (jiiestion whether in an appeal 
from an order of acquittal it is not open to the Appellate Court to interfere with the findings of fact of the 
trial Judge unless it can be said that those findings could not have been reached by him had it not been 
for some perversity or incompetence on his part. The question has now been set at re.st by the decision 
of the Privy Council in 61 I, A. 398 s=s 56 A. 645 where their Lordship, s observed thus : — “ There is in 
their opinion no foundation for the view apparently supported by the judgments of some Courts in India 
that the High Court has no power or jurisdiction to reverse an order of acquittal on a matter of fact 
except in cases in which the lower Court has < obstinately blundered’ or has ' through incompetence, 
stupidity or perversity* reached such ‘distorted conclusions as to produce a positive miscarriage of justice,’ 
or has in some other way so conducted itself as to produce a glaring miscarriage of justice or has 
been tricked by the defence so as to produce a similar result. Sections 417, 418 and 423 of the Code 
give to the High Court full power to review at large the evidence upon which the order of acquittal 
was founded, and to reach the conclusion that upon that evidence the order of ac<|uittal should 
be reversed. No limitation should be placed upon that power unless it be found expressly stated in the 
qode. , But in exercising the power conferred by the Code and before reaching its conclusions upon fact, the High 
Court sbquld and will always give proper weight and consideration to such matters as (1) the views of the 
trial judge as to the credibility of the witnesses ; (2) the presumption of innocence in favour of the accused, a 
presumption certainly not weakened by the fact that he has been acquitted at his trial j (3) the right of the 
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accused to the benefit of any doubt, and (4) the slowness of an appellate Court in disturbing a finding of fact 
arrived at by a Judge who had the advantage of seeing the witnesses.” Prior to this decision of the Priw 
Council divergent views were held by the several High Courts as noted below* 


Allahab^j-i:\Q question “ what are the conditions which justify an interference with the order of 
acquittal passed by a lower Court ?” was answered by a Full Bench of the Allahabad High Court thus : “If 
the appellate Court after bearing in mind that there is the presumption of innocence in favour of the accused, 
still further strengthened by his acquittal, and that the trial Court was in a better position to judge of the 
credibility of the witnesses examined before it and therefore great weight has to be attached to its view is 
nevertheless fully convinced that the conclusion of the trial Court was clearly wrong and its conclusion was 
contrary to the weight of the evidence, it would be fully justified in setting aside the order of acquittal.” 56 A. 
354 (F* B,) See also 1931 A. L. J, 1002 = A, L R. 1931 A. 712/439 = L. R. 12 A. (Cr.) 98 = 32 Cr, L, J. 1078 = 
1931 Or. G. 1048/711 ^ 16 A. I, Gr. R. 81. 


Lahore There is no difference to be observed between an appeal from an acquittal and an 
appeal from a conviction. 31 P. L. R. 1026 = A. L R. 1931 Lah. 18 = 32 Gr. L. J. 485 = 130 I. G. 324 — 1931 Gp. C. 
82 = 16 A. I. Gp. R. 109, But to justify interference the indications of error in the judgment of acquittal ought 
to be clearer and more palpable and the evidence more cogent and convincing in order to justify its being set 
aside than would be nncessary in the case of a conviction. 34 P. L. R. 704 = A. L R.1933 Lah. 388 = 34 Cp. L. J, 
598 = 143 I. C. 499 == 1933 Or. G. 632 ; 34 P. L. R. 1010 = A. L R. 1933 Lah, 871 = 35 Gr. L. J. 137 == 146 I. C. 665 = 
1933 Gp. G. 1116 ; A. I. R, 1933 Lah. 296 = 1933 Cr. C. 396 ; 32 P. L. R. 405 = A. I. R, 1931 Lah. 465 = 32 Gp. L. J, 
1079 = 133 I. C. 865 = 1931 Cr. G. 689, The High Court must be satisfied that the conclusions of the lower 
Court are at least manifestly wrong. A. I. R. 1934 Lah. 212 = 35 P. L. R. 76 = 1934 Cr. C. 447 = 147 I. C. 234 = 
35 Gp. L. j. 349. 

Madras--h\ appeals against acquittals the High Court ought not to interfere unless the trying Judge 
was clearly wrong and the judgment is either perverse or based on obvious error of procedure. 59 M. L.J. 520 
= 31 M. L. W. 716 = A. 1. R. 1930 M. 704 === 3 M. Cr. G. 203 = 31 Cr. L. J. 897 = 125 I. G. 558 1930 Cr. G. 761 = 14 

A. I. Gp. R. 514 ; (1931) M, W. N. 729. 

Rangoon~-'The Code makes no distinction between an appeal against an acquittal and an appeal against 
a conviction except to this extent, viz-^ that the High Court should not accept an appeal from an acquittal unless 
in its opinion it is established beyond all reasonable doubt by the evidence on the record that the respondent 
is guilty of the offence with which he was charged, and in considering the evidence, due weight ought to be 
given to the findings of the lower Court and its opinion concerning the effect of the evidence and the credibi- 
lity of the witnesses. 8 Rang. 671. An appeal against an acquittal would only succeed where the order of 
acquittal was clearly wrong and involved a miscarriage of justice. 10 Rang. 312 ; A. I. R. 1933 Rang. 887 = 1933 
Gp. C. 1W7 ; A. I. R. 1934 Rang. 44 = 35 Gp. L. J. 855 = 148 I. G. 1069 1934 Cr. G. 267. 

Oudh’^'Dit High Court is loath to interfere with an order of acquittal and will only do so if it is proved 
without any doubt not only that an accused person is guilty, but that he has been acquitted on unreasonable 
grounds. 6 Lack. 539 ; 7 Lack, 511 ; A. I. R. 1983 Ondh 372 = 10 0. W. N. 742 = 35 Gp. L. J. 66 = 146 I. C. 431 
1933 Gp. C. 1049 ; A. I. R. 1933 Oadh 254 = 10 0. W. N. 323 = 34 Cr. L. J. 858 — 144 1. G. 942 = 1933 Gp. G. 560. 
In an appeal against acquittal, the Crown must satisfy the Court that the guilt of the accused was proved upon 
the evidence on the record beyond any reasonable doubt. When it had done that, it naturally followed that it 
had succeeded in proving to the satisfaction of the appellate Court that the grounds given by the Court of 
Session for acquitting the accused were unreasonable and unsound. A. I. R. 1933 Oadh 840 = 10 0. W. N. 585 
=== 34 Gp. L. J. 638 = 143 1. C. 129 = 1933 Gp. C. 775 ; A. I. R. 1934 Ondh 229 = 11 0. W. N. 568 =: 1934 0, L. R. 422 
» 85 Gp. L. j. 843 150 I. C. 514 1934 Gp. C. 680. 

5‘^^^„Xhere is no distinction between an appeal from conviction and an appeal from acquittal. A. I. 

R. 1934 Sind 84 = 35 Gp. L. J. 1142 = 150 I. G. 726 = 1934 Gp. G. 743 == 21 A. I. GP. R. 806, 

Before the High Court should intervene, it must be shown not only that the judgment of 
the lower Court was wrong, but that it was so wrong that its maintenance would constitute a ^ miscarriage of 
justice. A. I. R* 1933 Pesh. 27 «= 84 Cp. L. J. 384 -= 1933 Cr. C. 827 = 142 I, C, 312, ^ 

19 
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¥L— APPEALS FROM CONyiCTIONS. 

A*— Retrials. 

6. Retrial should not be ordered to enable prosecution to fill up gaps in evidence [ P 899, «. 44]'-A 
retrial ill a criminal case should not be ordered too lightly and should be avoided as much as possible. A 
retrial should certainly not be ordered where it can be established that there is really no evidence to go before 
a jury and in a retrial there is always a danger of the prosecution trying to fill up the gaps in the evidence. 
A, I,R.1935C.184 (F, B.) = 39C. W. N. 368 = 1035 Cr. C.M1. Retrial should not be ordered where the 
prosecution has hopelessly broken down in every respect, so as to enable the prosecutor to substantiate some 

new charge against the accused or to produce evidence which might easily have been produced at the first 
trial. It is rather for supplying formal defects that an appellate Court orders retrial. (1980) M. W. N. 1213 

34 M. L, W. 975 « A. h R. 1931 M. 227 = 4 Cr. G, 79 = 33 Cr. L. J, 749 = 131 I. C. 454 = 1931 Cr. C. 323 = 16 
A. L Cr. R. 370 ; (1930) M. W. N. 191 = A. L R. 1930 M. 189 = 3 M. Cr. C. 92 =31 Cr. L. J. 422 = 122 L C.497 = 
1930 Cr. C. 189 ^ 14 A. I. Gr. R. 246. 

7. Retrial cannot be ordered In appeals against orders to give security. — A person ordered to give 
security is not a convicted person so that sub-sec. ( l) {6) does not apply. In the case of an appeal from an 
order other than an order of acquittal or conviction sub-sec. (l)(r) applie.s and the Appellate Judge could alter 
or reverse such orderand under sub-sec (1) (cf) make any consequential order that might be just or proper. 
He could not order a de nc-vo inquiry. (1933) M. W. N. 241 = A. I. R. 1934 M. 202 (1) = 1933 M. Cr. C. 90 = 31 Cr. 
L. jr. 947 = 145 I. C. 306 = 1934 Cr. C. 351. 

8. Is it necessary to order retrial when original trial void for want of jurisdiction ? [P. 900, n. 47]— It 
is not necessarily the duty of the High Court to order the retrial of a person whose conviction is set a.side on 
account of an illegality in his trial and when the conviction and sentence is .set aside by the High Court on the 
ground that the Magistrate had no jurisdiction to try the accused, the order of the High Court setting aside the 
conviction and sentence is no obstacle to the retrial of the accused on the same charge, 58 M. 256. 

9. Appellate Court has no power to direct retrial from a particular point or that a particular 
charge should he framed [See 901, n. 63]— Where the appellate Court remanded the case for retrial with a 
direction that charges under ss. 326 and 342, 1. P. C. should be framed and the proceedings should commence 
with the framing of the said charge on the evidence already on record, held that s. 423, doe.s not authorise the 
Court to direct that a trial shall be resumed at any particular point or that a particular charge shall be framed. 
(1982) H. V. N. 114 ; A. 1. R. 1938 Hag. 125 (2) = 133 1. C. 258. 

B.— Committal for Trial, 

10. Appellate Court can order commitment in cases not exlusively triable by Court of Session 
'[>. 902, «. 57]— Where the facts disclose an offence exclusively triable by the Court of Session, the High Court 
haspower to commit the accused for trial by such a Court. 59 C. 1233. The appellate Court can also order 
commitment in cases not exclusively triable by the Court of Session. A. I. R. 1933 Lab. 128 (2) = 1933 Cr, C. 
242 = 143 1. C. 649 = 34 Cr. L. J. 640. 

11. Where appellate Court orders committal, no preliminary inqtniry needed {P 901, «. 56]— It is 
.open to the appellate Court either to commit the accused for trial to the Sessions Court itself or order a Magis- 
trate to commit him for trial under s. 213. In the latter case, the Magistrate cannot make any further inquiry 
but must only frame a charge under s. 210 and commit the accused. 1935 A. h. J. 618 = A. I. R. 1935 A. 579. 

YI1.-ALTERATI0N OF FINDIHG.— A-Maintaining the Sentence. 

ia. Appellate Court may alter finding of acq[uittal into one of conviction [/> 902, «. 61]— S. 439 is 
concerned with the powers of a Court in revision when findings of fact are not open to review and a proviso 
. against altering an acquittal into a conviction was expressly added by the I.^gislature in tliat section. S, 423 cl 
(5) Lsconcemed with the powers of the Court in an appeal where the facts are before the Court and in the absence 
of any proviso limiting the powers given whereby the Court can alter the findings, such a proviso cannot be 
implied. 60 C. 179 ; A. L R. 1984 Oudh 200 = 11 0. W. N. 534 = 1984 0. L. R. 523 = 85 Cr. L, J.973 = 149 1. a 583 = 
IW Gr. G. 637. But see A. I, R, 1932 Oudh 25 = 8 0. W. N. 1299 = 1932 Cr. C. 57 = 188 I. C, 382 = 83 Cr. L. J. 
162=17A,LCr,R.298, where the observaUoiis of the Privy Council in 50 A. 722 was held applicable also to 
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s. 423] 

appeals. Where the accused were charged under ss. 304 and 147, 1. P. C. but the Sessions Judge directed his 
attention exclusively to the principal charge under s, 304 and omitted to record a conviction under s. 147 it 
was open to the High Court in appeal to alter the conviction under s. 304 to a conviction under s. 304 
read with s. 149, 1, P. C. 55 A. 834. 

13. On appeal High Court may alter finding and enhance sentence under s. 439 [P. 903, n. 62]— The 
powers relating to appeals under s. 423 are given to the appellate Court and the appellate Court may include a 
Court subordinate to the High Court, and the appellate Court as such has no power to enhance a sentence. On 
the other hand, the powers of revision are given to the High Court alone, in the case of any proceeding the 
record of which has been called for by itself or which has been reported for orders or which otherwise comes to 
its knowledge. When the High Court has before it on appeal a record of a criminal proceeding, the condition 
precedent is performed and the High Court can then, though the record has come to its knowledge only in the 
appellate proceeding, proceed to exercise its revision powers if it chooses to do so. A, L B. 1936 P. 0. 35 37 

Bom. L. R. 160 = 68 M. h, J. 166 = 60 C. L. J. 598. 


The High Court’s power as a Court of Appeal includes all its powers of revision when there is a question 
of giving relief to the accused appellant. When it is a question of acting against the appellant in enhancing 
the sentence, that on the face of s. 439 has to be done under the Court’s revisional power as distinct from its 
power merely as a Court of Appeal. A. 1. R. 1931 C. 450 = 35 C. W. N. 184 = 132 I. C. 247 = 1931 Cp. C. 602 == 
32 Cp. L. J. 890. The High Court can therefore alter a conviction under s. 326, I. P. C. to one under s. 302, 1. P. 
C. and enhance the sentence. A. I. R. 1933 Lah. 661 = 1933 Cp. C. 883 = 146 I. G. 9^. 

14. When appellate Court may alter charge or finding and convict accused for offence which his 
acts properly constitute [P. 903, «. 63]— Where the prosecution was clearly directed towards the establishment 
of certain acts and the accused endeavoured to meet this accusation and the Court merely misapplied the 
law, on principle there is nothing to prevent the appellate Court from altering the conviction to a correct 
offence. S. 423 (1) (^) is not in any way dependent upon or restricted and controlled by ss. 236, 237 and 238 of 
the Code. A, I. R. 1933 Pesh. 9 = 34 Cr. L. J. 266 = 142 1. a 182 = 1933 Cr. C. 151 = 19 A. I. Or. R, 365. W^here 
a charge of cheating against the accused was framed in general terms and in the trial Court the case for the 
prosecution was that the person for attempting to cheat whom the accused was being tried was D but the 
Sessions Judge altered the conviction holding that the person cheated was N, Md that the nature of the 
charge was changed entirely and the accused convicted of an offence which he had no opportunity of meeting 
and the conviction was therefore illegal. A. 1. R. 1934 I<ah. 833 = 35 P. L. R. 666 = 1934 Cr. C. 1180 ^ 153 1. €. 
30. Where the accused was convicted under ss. 147 and 323, 1. P.C. and the appellate Court altered the 
conviction to one under ss. 147 and 149 read with s. 323, 1. P. C. held that the conviction under s. 323, read with 
s. 149, 1. P. C. was unsustainable since the accused were not asked to plead to a charge of that nature. (1933) 
M. W.N. 910, When the accused were charged generally that some one or other of them caused hurt but all 
were guilty by reason of s. 149, 1. P. C. it is not open to the appellate Court while holding that there was no 
riot and no common object, to find them severally guilty of simple or grievous hurt, for, as the charge originally 
stood, the accused were not concerned in sifting who caused each particular injury. A. I, R, 1930 U. 631 ^ 3 M. 
Cr, C. 207 *= 31 Cr. L. J. 1197 = 127 I, C. 298 = 1930 Gr. G. 676 « 15 A. I. Cr. R, 154. Where the accused were 
charged under s. 399, L P. C. and alternatively under s. 402, I. P. C. and the lower Court acquitted the accused 
under s. 402 but convicted him under s. 399 the High Court can under s. 423 (^) set aside the acquittal 
under s. 402 and convict the accused under that section when the evidence does not establish the major-offence 
under s. 399, 1. P, C. 9 Lack. 607. 

15. Limitation on power to alter finding [F, 904, «. 64 ] — Offence must be one for which accused was 

charged or might have been charged attrial-^h person charged with cheating could be convicted of criminal 
breach of trust by the appellate Court in respect of the same transaction. A. 1. R. 1933 Pat. 26 ==: 1932 Cr. C. 
941 = 142 1. C. 704 = 34 Or. lu i, 419. A conviction under s. 302, 1. P. C. cannot be altered into one under s. 411, 
I. P. C. that being an entirely desperate offence with which the accused was not charged. 8 Lack. 518. A 
conviction under s. 376, 1. P. C. cannot be altered to one under s. 323, I. P. C. A. I. B. 1934 Lah. 178 = 34 P. L. 
R. 787 =5 85 Cr. L. J. 519 = 147 1. C. 799 = 1934 Cr. C. 402. Offences under ss. 398 and 392, I. P. C. are cognate 
offences and therefore s. 237, read with s. 236, justifies a conviction under s. 398, 1. P* C. being altered to one 
under s. 392, 1. P. C. 7 Luck. 543. • 
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Powev to alter finding is subject to the proyisions of s. 199.— Where the accused was convicted 
under s. 376, L P. C. the appellate Court cannot alter the conviction to one under s. 497, 1. P* C. in the absence 
of a complaint by the husband as required by s. 199. JL* I# R« 1933 Oudh 163 = 10 O. W. N. 107 = 34 Cp, 

J. 496 »= 143 I. a 73 = 1933 Cv. C. 318 = 19 A. I. Gp. R. 156. 

Appellate Court may convict for abetment when accused is acquitted of main offence [See n. 63 (iv)] 
—Where the accused was acquitted of an offence under s. 376, 1. P. C. but there was no charge under s. 376/511, 
I. P. C. and consequently no acquittal under that charge, the appellate Court can convict him of an offence under 
s. 876/511. Even if there was an acquittal, the words “alter the finding'* are wide enough to empower the 
appellate Court to convict the accused of an offence of which the lower Court acquitted him. 60 C, 179 ; 7 Luck. 
102 ; A. 1. R« 1935 Pesh. 67. Where the accused were convicted of the substantive offence of theft, ii is not 
open to the appellate Court to alter it into a conviction of abetment of theft holding that they were proved 
to have instigated the other accused to commit theft, when in fact the latter had been acquitted of theft by 
the lower Court (1932) M. W. N. 1216. 

¥IIL-ALTEBAT10N OF NATURE OF SENTENCE SO AS NOT TO ENHANCE SAME. 

16. Where conviotioii on one of several charges is reversed, sentence must also be set aside 
906, n. 69]— Where the accused was convicted by the trial Magistrate under ss. 147 and 323, I. P. C. and 
sentenced to rigorous imprisonment for six months for the first offence and a fine of Rs. 100 for the second 
and the appellate Court quashed the conviction under s. 147 and altered the conviction under s. 323 to one 
under s. 325 and sentenced him to rigorous imprisonment for six months and a fine of Rs. 100 for that 
offence, held this was tantamount to enhancement of sentence and therefore beyond the powers of the 
appellate Court. A. I. R. 1933 Lah- 933 (1) = 1933 Cr. C. 1392 = 146 I. C. 442. It does not however follow that 
if the conviction on one of several charges in a trial is set aside while one or more others are affirmed, there 
must necessarily be a reduction of sentence. It depends on the circumstances of the particular case whether 
the retention of the sentence awarded by the trial Court constitutes an enhancement of sentence. A. I. R. 1980 
Pat. 79 » 10 P. U T. 587 == 31 Cr. L. J. 173 » 1930 Gr. C. 38 120 1. C. 764. 


17. Is shipping more severe than imprisonment [R 907, n, 72]— Provided the effect of the change 
is not to enhance the sentence, it is open to an appellate Court to alter a sentence of imprisonment into one 
of whipping where the offence is punishable with whipping in lieu of any other punishment. In 7 Rang. 819 
(F. B.) it was laid down as a rule of practice, not of law, that ordinarily the substitution of sentences of 80, 25 
and 20 stripes for sentences of one year’s, nine months’ and six months’ rigorous imprisonment oi more 
respectively, would not amount to enhancement of the sentence. In altering the sentence to one of whipping 
regard should be had to the period of imprisonment already undergone by the prisoner. 10 Rang. 317. 
.Where the trial Court had no power to order whipping, substitution of whipping for imprisonment by tlte 
appellate Court amounts to enhancement A. 1. R. 1930 Bah. 318 (1) = 31 P. L. R. 264 31 Gv. L« J. 166 ss 120 

1. G. 787 ss 1930 Gv.C. 350. 


Substitution of imprisonment for whipping — Where the accused was illegally sentenced to whip- 
ping in addition to imprisonment in a case where whipping can be inflicted only in lieu of imprisonment, 
it is open to the appellate Court to set aside the sentence of whipping, but it cannot substitute for it a further 
period -of imprisonment. The substitution of a legal sentence for the illegal part of a sentence does amount 
to enhancement 12 Rang. 607. 

18. Redaction of imprisonment with increase of fine [P. 907, n. 73]— The accused was sentenced 
to a year’s rigorous imprisonment and fine of Rs. 50 or six months’ further imprisonment in default The 
appellate Court, altered the sentence to six months’ rigorous imprisonment and fine of Rs. 500 or six months’ 
further rigorous imprisonment in default It was held not to be an enhancement 12 Bah. 449. Where 
a sentence oi three months’ rigorous imprisonment was altered in appeal into one of one month’s rigorous 
imprisonment and a fine of Rs. 60 with a further two months’ rigorous imprisonment in default of payment, 
It .was in effect a reduction of sentence. The proper test is whether the accused really considers a fine of 
Rs. 60 a heavier sentence than two months’ rigorous imprisonment. A. I. R. 1930 M. 193 «= (1929) M. Iff* N. 896 
^ 8 V. Cv. G. 24 31 Cr. B. J. 203 = 121 1. C. 125 1930 Gff. C. 86. 
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ss. 423-426] 

X.-POWER TO MAKE ANY AMENDMENT OR CONSEQUENTIAL OR 

INCIDENTAL ORDER. 

19. Orders under s« 107 and 118 may be stayed under this section.— Clause {1) [d-) is in the ver>' 
widest terms and an order dispensing with security pending an appeal which possibly may be successful, 
may be said to be an incidental order that may be just or proper. 54 A. 861. 

20. Power to order restoration of property ss. 517-S20 [P. 910, n. 87]— Under s. 423 (1) (d) as well as 
s. 520, the appellate Court has jurisdiction to pass an order regarding the disposal of movable property 
even when the trial Court has not passed any such order. (1934j M. W. N. 9S6. 

XL— LIMITATION ON APPELLATE COURT’S POWER TO INTERFERE 
WITH YERDICT OP JURY, SUB-SEC. (2). 

21. Scope of sub-section (2) [P. 912, 95] — Before the High Court can interfere with the verdict 

of the jury, it must be reasonably satisfied that not only has the learned Judge misdirected the jury but 
that his misdirection has caused them to come to a conclusion which is in fact wrong. 59 C. 1361. 

22. Power of High Court in jury trials [/19i3, «. verdict of jury is set aside. High 

Court is not bound to order retrial — appellate Court has power in the event of any misdirection or 
admission of inadmissible evidence either to convict or acquit the accused according as the evidence is or is 
not sufficient for conviction, or where the facts have to be determined and the evidence is of such a character 
as to render it difficult to pronounce any opinion without hearing the witnesses, a new trial may be ordered. 
A. I. R. 1933 B. 163 = 39 Bom. L B. 174 = 1933 Or. C. 463. If there has been a misdirection and the High Court 
is of opinion that the verdict of the jury is erroneous owing to that misdirection and that it has in fact 
occasioned a failure of justice, the High Court may, in a proper case, deal with the whole case itself. 58 C. 96. 


SECTION 424. 

Notes.— 1. Appellate Coupt must record its findings on questions of fact [P. 915, ». 3]— The Code 
provides for an appeal on a matter of fact (s. 418) and in such a case it is the duty of the Court of Appeal to 
examine the evidence and come to a finding of its own on the question whether the evidence is sufficient to 
warrant a conviction. 11 Pat. 143. 

2. Appellate judgment must substantially comply with the provisions of s. 367.-'Whether a judg- 
ment of the Court of Appeal substantially complies with the requirements of s. 367 is a question depending 
on the facts of each case. In a simple case strict compliance with the rule contained in s. 367 regarding the 
absence of detailed reasons for coming to a decision will not be a non-compliance with the law. But where 
the facts are intricate and the evidence is contradictory, the appellate Court should set out the points for 
decision, the decision and the reasons for the decision with sufficient clearness in order to enable the High 
Court in revision, to satisfy itself that the matter has been properly considered by the Court of Appeal. But, 
if on a perusal of the judgment the High Court is satisfied that the appellate Court did consider the evidence 
and came to an independent finding of its own it will not interfere, merely because the reasons are not set 
out in detail. 11 Pat, 143. 

See note 8 to s. 367. 


SECTION 426. 

Note.— This section applies to proceedings under s. 107.— Persons against whom an order is 
passed under s. 107 cannot be said to be convicted of an offence. But such a narrow construction need not be 
given to the words ‘‘convicted person’* in this section. S. 406 gives a right of appeal in such cases and the 
words “ convicted person ” in this section should beheld to include persons against whom an order has been 
passed by a Criminal Court from which there is an appeal allowed. Even if this section does not apply, the 
order to furnish security can be stayed under s. 423 (1) (,d). S4 A. 861. But see 9 Pat. 131 where it was held 
that this section could not be applied to persons proceeded against under Ch. Vlll. * 
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SECTION 428. 

Notes,— 1. Scope of the section— when appellate Court ought not to take further evidence [P. 913 , 
2]— Further evidence should not be taken under this section for the purpose of filling a gap in the prosecu- 
tion case when the necessary evidence was easily available to the prosecutor at the hearing and ought to have 
been then produced. (1935) M. W. N. 183 = 68 M. L, J. 336 = 41 M. h. W. 434 = A, L R. 1935 M, 325 = 1935 M, 
Cr. C. 27, The section merely enables an appellate Court, if it thinks necessary, to call for additional evidence 
which will explain or clear up or perhaps supplement within limitations the evidence tor the prosecution 
in support of a charge which has resulted in a conviction and which conviction is the subject of an appeal 
It does not enable the appellate Court to substitute an offence in respect of which there has not been a convic- 
tion and then say that additional evidence must be called which may support such an offence. 54 M, 63. 

2. Reasons for taking additional evidence must be given [P. 919, n, 6]— The appellate Court ought 
to record its reasons when it thinks necessary to take further evidence, but omission to do so does not invali- 
date the proceedings unless the omission has occasioned a failure ot justice. 53 M. 688 . 

3* Count asked to record evidence, not entitled to find [P. 920, n. 1 1] — I'his section does not allow 
the trial Court to re-decidethe case when additional evidence is directed to be taken. Where the District 
Magistrate directed the trial Court to take certain additional evidence and “ complete the inciuiry ” it was held 
that the order in so far as it appeared to give the trial Court liberty to hear other evidence to “ complete the 
inquiry ” was improper. A, 1, R. 1934 Lah, 316 == 35 Cr. L, J. 1166 == 150 I. C. 973 = 1934 Cr, C. 548. 

SECTION 429. 

Note.— What is meant by case ” when the Judges agree as to some accused and disagree as to 
others? [P. 920, «, 3]— The case laid before a third Judge under this section is the complete case in so far as 
the two Judges who first heard the appeal have differed as regards particular appellants but not the case of the 
other appellants as to whom they did not differ. A, I. R, 1931 Lah. 513 132 1. G. 381 »= 32 Cr. I 4 . J. 868 1931 

Cr. C. 737 following 38 C. 202* 

SECTION 430. 

Note,— Principle applies also to judgments in revision. — Even though this section does not apply to 
judgments in revision applications, the principle of finality of judgments ihete laid down must apply to judg- 
ments in revision applications also. 36 Bom. L. R. 954 == A. I. R. 1934 B. 471 153 1. C. 525 = 1934 Cr, C, 1343. 

CHAPTER XXXII. 

Of Reference and Revision. 

SECTION 432. 

Note.— Reference to High Court must be on question of law arising for decision [/^ 922, n, 2j-'rhe 
power of reference is confined to questions of law which the Magistrate leqiiires to decide in order to perform 
his duty in disposing of the case before him. He ought not to refer questions of law unless they are matters 
upon which he has a duty to make up his mind. A. I. R. 1929 C. 756 = 50 C, L. J. 408 34 C, W, N. 13 =: 

1929 Cr. a 468 (F, B.) 

SECTION 435. 

I,— NATURE AND SCOPE OP BEYISIONAL JURISDICTION. 

Notes.—!. What is meant by “ correctness, legality or propriety ’* of any finding, etc*?— Legality and 
propriety would both include questions of law as to whether the finding, sentence or order was legal or proper 
having regard to the evidence. ** Correctness ** does not mean that the revisional Court may inquire whether 
the finding was acceptable to it on a balance of the evidence. The correctness of the finding, etc., also implies 
a legal defence such as the finding being based on entire want of evidence, etc,f If there is evidence of what- 
ever on ^hich a finding of fact may be based, the revisional Court cannot interfere with that 

finding. 1929 A. L. J, 775 = A. I. R. 1929 A. 587 =;ii, R, 10 A. (Cr.) 105 ^ 30 Cr. L. J. 756 = 117 L C. 346 — 12 
A. 1. Gr* R. 107 1929 G. 176. 
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ss. 428-435] 

11L--C0NCUBRENT JURISDICTION OF SESSIONS JUDGES &ND DISTRICT 
MAGISTRATES UNDER THIS CHAPTER-SUB-SEC* (4). 

2. « Application ” means application by a party to the proceeding.— The application referred to is an 
application by a party to the proceeding, the accused, the Crown or the complainant, and not a stranger. 
An application by a stranger is merely by way of supplying information and bringing the fact to the knowledge 
of the Court and nothing more. 56 A. 158 {F. B.) Where either the Sessions Judge or District Magistrate has 
had an application in revision in the same matter before them, moved by either party, the other local District 
Court w'ould have no jurisdiction to hear a further application in the same matter. 52 A. 257. 

3. What is meant by “ application has been made.”— The word “ made ” in sub-section (4) means 
not only made” but “entertained and decidtd.” A petition was presented to the District Magistrate who 
made an order on it that it would be convenient if that application was presented to the Sessions Judge, as the 
records were in the Sessions Court. Another petition was therefore presented to the Sessions Court But the 
Sessions Judge held that inasmuch as the application had been previously * made ’ to the District Magistrate 
he was powerless to entertain another application under s. 435 (4). It was held in revision that “ making ” an 
application does not merely mean presenting a petition to the Magistrate or Sessions Judge, but it must mean 
so nethiug more, that the application must be heard and determined. 54 M. 842. 

I¥.— OYER WHAT COURTS AND PROCEEDINGS REYISIONAL JURISDICTION 

MAY BE EXERCISED. 

4. Mo revisional jarisdiction over proceediags of Courts other than *criminar IP* 927, n. ll]~-An 
order passed by a revenue Court under s. 473 cannot be revised by the District Magistrate even though for the 
purposes of s. 478 the presiding officer of the revenue Court was exercising the powers of a Magistrate. 

5 Luck. 435. A District Magistrate exercising jurisdiction under the District Board Election rules as an 
authority to whom the returning officer is subordinate is not an inferior Criminal Court” to wffiom the provi- 
sions of this section could apply. 1930 A. L. J. 216 = A. I. R. 1929 A. 931 = L. R. 11 A. (Cr.) 27 = 30 Cr. L. J. 
1159 = 120 L C. 128 = 1929 Cr. G. 659 = 13 A. I. Cr. R. 137. Orders in appeals relating to taxation passed by 
the District Magistrate under s. 160 of the U, P. Municipalities Act is final under s. 164 of the said Act. The 
Magistrate not acting as an inferior Criminal Court in passing the order, the same is not revisable by the 
High Court. 1933 A. L. J. 469 =. 1. 1. R. 1983 A. 281 = L. R. 14 A. (Cr.) 59 84 Cr. L. J. 1105 == m I. C. 959 == 19 

A. L Cr. R. 173. 

5. Courts and proceedings which have been held to be within the reyislonal jurisdiction [P. 928, 
n. H]'-Proceedings under the Indian Railways Act [A^ i4(z^)]— The High Court has the power to revise any 
order passed by a Magistrate under s. 113 (4) of the Indian Railways Act. 34 Bom. L. R. 1666 =. A. I. R. 1933 B. 
59 ^ 34 Cr. L. J. 239 =; 141 1. C. 794 = 1933 Gr. C. 123. 

6. Powers of revision limited to proceedings of “ inferior Courts ” \P. 928, «. 15] — A District Magis- 
trate is inferior as a Court, to the Sessions Judge. It is no busiutss of a District Magistrate on the judicial 
side to criticise the propriety of the view taken by the superior Court, namely, the Sessions Court. It is his 
imperative duty to abide by the conclusion of that Court, loyally and faithfully. If, however, he considers that 
there is room for consideration, he may on the administrative side approach the Local Government or the 
Government Advocate to move the High Court by means of a revision, to consider the propriety of a sentence. 
The District Magistrate cannot be allowed to sit in judgment over the Sessions Judge and criticise the views 
of the Sessions Judge and bring his own views to the notice of the High Court. A. I. R. 1932 A. 124 = 1932 Gr. 
C. 149 = 1932 A. L, J. 67 = L. R. 13 A. (Cr.) 6 = 17 A. I. Cr. R. 56 = 137 1, C. 525 = 33 Gr. L. J. 474 ; 9 Rang. 852. 

Y.— POWERS AND DUTIES OF INFERIOR REYISIOMAL COURTS. 

7. Sessions Judge can take action on the application of third parties.— The powers of the Sessions 

Judge under this section is not limited to cases in which he happens to have personal knowledge leading him 
to suspect an irregularity nor is his action under this section limited to cases in which the persons directly 
interested as complainants or accused move him to call for records. If the Sessions Judge has any reasonable 
cause of suspicion that an irregularity has been committed he should call for the records irrespective of the 
source of his information. 12 Lah. 471 ; A. I. R. 1931 Lah. 145 ^ 32 P. L. R« 71 =s 1931 Cr. C« 257 s= 131 1. G. 
353 32 Cr« L. J • 700. 

8. No power to order retrial.-- A District Magistrate has no power to order the retrial of a case. He 
can orto a further inquiry Jinder s. 436, but it is reserved to the High Court under s. 439, to use any of the 
powers conferred on a Court of Appeal which would include the right of ordering a retrial 52 A. 257, 
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SECTION 436. 

Notes.— !• Terms explained [P. 933, n. 1]— “ Further inquiry “ Further inquiry ” under this section • 
is not confined to a further inquiry under s. 202, but includes an inquiry prior to commitment. A, 1. R. 1931 
Pat. 50 = 12 P. L. T. 729 = 1931 Cr, C. 146 = 130 I. G. S29 = 32 Or. L. J. 548 = 16 A. 1. Cp. R. 14. 


IIL^-IN WHAT CASES FURTHER INQUIRY MAY BE MADE. 

2. Section applies to the stage preliminary to trial.— S. 436 has no application to trials but 
relates to proceedings antecedent and preliminary to trial, the object of which is to ascertain whether or not a 
trial shall take place. Trial begins when the accused is charged and called on to answer and then the question 
before theCourt is whether the accused is to be acquitted or convicted and not whether the complaint is to be 
dismissed or the accused discharged. 9 Rang. 239 (F. B.) 

3. Further Inquiry can be ordered only when complaint is dismissed or accused discharged [P. 936, 
«. 16]— Where the police put in a referred charge-sheet and the Magistrate agreed with the police and directed 
the case to be treated as one of a civil nature, there was no complaint before the Magistrate which had 
been dismissed under s. 203 or s, 204 (3) and hence no order for further inquiry can be made under this 
section. (1932) M. W. K. 548 = 36 M. L. W. 788 « 63 M. L. J, 679 == A. I. R. 1932 M. 673 = 8 M. Cr. C. 220 ^ 139 
I. C. 500 = 33 Cr. L. J. 785 = 1932 Cr. C. 831. Where a Magistrate had no jurisdiction to entertain a complaint by 
reason of the absence of a complaint of Court under s. 195, he has no jurisdiction to discharge the accused 
under s. 209 (2). The mere mention of s. 209 (2) in the Magistrate’s order does not give the Sessions Judge 
jurisdiction to deal with it under s. 436. (1933) M. W, N. 217 = 37 M. L. W. 547 = A. I. R. 1933 M. 413= 1938 
Cr. G. 566 — 1933 M. Cr. C. 200 = 144 I. C. 519 = 34 Cr. L. J. 800. A discharge after a charge has been framed, 
amounts to an order of acquittal and further inquiry cannot be ordered in such a case. A. I. R, 1934 Oudh 327 = 
11 0. W. N. 818 = 1934 0. h, R. 649 = 83 Cr. L. J. 1151 = 150 I. C. 852 = 1934 Cr. a 880. The power conferred 
under this section to order further inquiry in the case of persons discharged extends also to the case of a person 
discharged under s. 494. A. I. R. 1933 Nag. 78 = 29 N. Ij. R. 201 = 34 Cr. L. J. 519 = 148 I. C. 77 = 1983 Cr. C. 
315 ; A. I. R. 1929 Iiah. 315 = 30 P. L. R. 58 = 30 Cr. L. J. 233 « 114 I. C. 50 = 12 A, I, Cr. R. 118. 


4. Farther inquiry in cases under Chapter YII1[P. 937, «. 2\]^Securiiy for keeping the peace \N, 21 
(i?)]— Further inquiry can be ordered under s. 436 only in respect of a complaint which has been dismissed 
under s. 208 or s. 204 (3) or into the case of any person accused of an offence who has been discharged. An 
application under s. 107 is not a complaint because it does not allege that any person has committed an offence. 
The person against whom the application is made is not * accused ’ of any offence. The Sessions Judge could 
only make a report to the High Court in such cases under s. 438. 53 A. 148 ; A. I. R. 1931 Lah. 183 = 81 P, L. 
R, 850 « 127 I. C. 716 = 32 Cr. L. J. 21 = 15 A. I. Cr. R. 214 1931 Cr, C. 305. 


5. Further inquiry when proceedings stopped under s. 249 [P. 938, n, 25]— An order under s. 249 is 
neither one of dismissal of a complaint under ss. 203 or 204 (3) nor is it an order of discharge, and therefore 
this section has no application to such an order. A. I. R. 1934 A. 17 = 1934 A. L. J. 360 — 147 I. C. 1028 = 1984 
Cr. C. 45 = 1934 A. L. R. 341 = 35 Cr. L. J. 564. 


lY.-NOTICE TO ACCUSED. 

6. Notice necessary before making order for further Inquiry [P 938, n. 27]— The proviso to the 
section makes it obligatory on a Court not to pass an order under the section unless the person discharged has 
had an opportunity of showing cause against the order. A. I. R. 1983 Lah, 1018 (2) = 1983 Cr. C. 1555 — 35 P, L, 
R. 149 1 A. I, R. 1933 Smd 299 = 34 Ci?. L. J. 1157 = 146 1, C. 35 = 1933 Cr. C. 1036. The proviso was introduced in 
1923 and cases decided before 1923 can have no bearing on the question. A disregard of the proviso is an 
illegality, and in any case such irregularity as seriously prejudices an accused person who is ordered to be 
proceeded against 56 A. 285. But if the failure to give notice to the accused has not resulted in a miscarriage 
of justice the trial is not vitiated. S. 436, is not mandatory. A. I. R. 1934 Rang. 181 = 85 Cr. L. J. 1408 151 1. C. 

722 » 1934 Gr.G. 816. If the accused had not appeared before the Magistrate who dismissed the complaint 
tmder s, 203 he has no right to appear before the Sessions Judge when he orders further inquiry. A, I. R 1929 
Pat. 280 » 30 GV.L.J. 1069 = 1191.0.559. . - 
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Y.— WHEN FURTHER INQUIRY MAY BE DIRECTED AND WHEN HOT. 

7. Farther inqairy may be ordered only where the discharge is illegal or peryerse or evidence ia 
obviously incomplete IP. 940, n. 31] — It is well settled that further inquiry' should be undertaken only in excep- 
tional cases and for good reasons shown. Unless the view taken by the Magistrate is palpably unreasonable 
or perverse the Sessions Judge or District Magistrate should not order further inquiry on the same materials 
simply because he was inclined to take a different view of the evidence, or merely because the revisional Court 
thinks that in the interests of justice it is necessary to do so. It is not for the accused to convince the Court of 
revision why further inquiry should not be ordered against him but it is for the prosecution to prove that the 
order of discharge was perverse or foolish or based upon a record of evidence which was obviously incomplete. 
A. I. R. 1933 Lah. 561 == 34 P. Ii. R. 719 = 34 Cr. h. J. 735 = 144 I. C. 331 == 1933 Cr, G. 819 ; A. I. R. 1933 Lah. 166 
= 34 P. L. R. 148 = 34 Cr. L. J. 190 = 141 I. G. 263 = 1933 Or. G. 311, An order of discharge made by the 
Magistrate after hearing all the evidence for the prosecution ought not to be set aside unless it can be said 
that the order was perverse or manifestly unreasonable and inconsistent with an honest appreciation of the 
evidence. 35 Bom. L. R. 1181 = A. I. R. 1934 B. 48 = 35 Cr. L. J. 644 = 148 I, C. 271 = 1934 Cr. G. 245 ; 37 B. 
430 ; 52 A. 267 ; A, I. R. 1934 Oudh 327 = 11 0. W. N. 818 = 1934 0. L. R. 649 = 35 Gr. L. J, 1151 = 150 I. C. 852 =: 
1934 Or. C. 880 ; A. I. R. 1934 A. 944 = 4 A. W. R. 37 == L. R, 15 A. (Cr.) 140 = 1934 A, L. R. 1066= 152 I. C. 884 = 
1934 Cr, C. 1256 = 21 A. I. Cr. R. 238 ; A. I. R. 1930 Nag. 108 = 31 Cr. L. J. 417 = 122 1. C. 434 = 1930 Cr. C. 316 = 
14 A. 1. Cr. R. 198. 

8. When further inqairy may be ordered [jP. 940, n. 33] — Further inquiry can in case of discharge 
be directed upon same material \N. 33 (v)]— In an appropriate case the Court has the power to set aside an 
order of discharge passed by the Magistrate even though no additional evidence is sought to be produced. 
A. I. R. 1933 Lah. 561 = 144 1, C. 331 = 1933 Cr. C. 819 = 34 P. L. R. 719 = 84 Gr. L. J. 735 5 A. I. R. 1934 
A. 944 = 4 A. W. R. 37 = L. R. 15 A. (Cr.) 140 = 1934 A. L. R. 1066 = 152 I. C. 884 = 1934 Cr. C, 1256 = 21 

A. h Cr. R. 238. 

9. When farther inqairy should not be ordered IP. 942, n.3o]—W7ieu person against whcnn appli- 
cation is made mider 5.107, is The question whether it is necessary to take security in the interest 

of keeping the peace is essentially a question which primarily concerns the District Magistral and the local 
police and it is net the sort of case where the Sessions Judge or the High Court should interfere and order 
further inquiry. 53 A. 148. 

When it is likely that Courts may take different views of the evidence \N. 35 (iii)] — The mere fact 
that the District Magistrate was inclined to take a different view of the evidence from that of the trying 
Magistrate cannot be regarded as a sufficient ground for ordering further inquiry. A. 1. R. 1933 Oadh 114 = 
9 0. W. N. 134 = 1932 Cr. G. 187 = 33 Cr, L. J. 883 = 137 I. C. 71 = 18 A. I. Cr, R, 62; A. 1. R. 1929 A. 
588 = L. R. 10 A. (Cr.) 102 = 30 Cr. L. J. 755 = 117 I. C. 345 = 1929 Cr. C. 176 = 13 A. I. Cr. R. 94. 

10. Reasons for ordering farther inqairy should be stated [P. 943, n. 36]— In a case where the 
Sessions Judge reverses the order of the Magistrate discharging an accused person, the Sessions Judge ought 
to give reasons for directing further inquiry. It is highly desirable that the order should make it clear that the 
Magistrate’s order of discharge is based on grounds which cannot be sustained. 56 A. 285, 

YL— DUTIES iND POWERS OF COURTS DIRECTING FURTHER INQUIRY. 

11. What Court directing further inquiry cannot do [P. 943, n. 88] — No direction to be given as to 
the manner of condttciing further inquiry — No directions or instructions can lawfully be given to the Magis- 
trate as to the manner in which he should conduct the inquiry. The Magistrate must exercise the power he 
possesses in that behalf according to law. He should determine whether or not process shall issue or a trial 
take place and his discretion in the matter is not to be fettered by instructions or directions from any quarter. 
He will be at liberty to conduct the inquiry in his own way provided he conforms to the provisions of the 
Code, 9 Rang. 239 (F, B.) 

No direction to be given to frame a charge and try accused [A’'. 38 (v)] — The section only empowers 
the Sessions Court to direct a further inquiry. An inquiry is not a trial and the definition of the wore 
“ inquiry ” in s. 4 {k) bears out this interpretation. 13 Lah. 599. 

No direction to be given that further inquiry should be held by a particular Magistrate — See A. I 

B, 1930 M. 983= (1930) M. W. N. 911 = 32 M. L. W. 782 = 3 M. Cr, C. 366 = 32 Cr, L. J. 226 = 129 I, C, 7! 
= 1980 Gr, C, 1199, 

20 
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No power to qiccish the char here the Magistrate framed a charge against the accused under 
s. 354, L P. C. but the Sessions Judge in revision held that only a case under s. 366/511, 1. P. C. had been made 
out and accordingly forwarded the proceedings to the District Magistrate asking him to direct further inquiry, 
hetd that in withdrawing the case from the trying Magistrate and forwarding it to the District Magistrate the 
proceedings were tantamount to quashing the charge which the Sessions judge had no power to do. The 
correct procedure was to refer the case to the High Court. A. I. R. 1933 Rang. 214 = 34 Or. L. J. 1083 = 145 
1.0,720 = 1933 Or. 0. 896. 

Power to order retrial [P. 943, «. 38 (i)]— Though it may not perhaps be illegal to order a retrial, 
it is obvious that that is not what s. 436 contemplates in the ordinary way and there must be a strong case 
indeed to justify an order for retrial de novo, 35 Bom. L. R. 1181 = A. I. R. 1934 B. 48 = 35 Cr. L. J. 644 = 148 
I, C. 271 = 1934 Gr. C. 245. 

12. Magistrate holding further incimiry can frame charge and try accused [P. 943, n, 38 (v) ]— 
When a further inquiry is made whether by the District Magistrate or by a Magistrate subordinate to him, 
the Magistrate who holds that inquiry can, if he finds sufficient grounds for so doing, not only frame a charge 
but also proceed to hold a triaL 66 M. I 4 . J. 318 5 = (1934) M. W. N. 102 =; 39 M. L. W. 344 = A. 1, R. 1984 M. 209 
= 1934 M. Gr. C. 99 = 35 Cr. L. J. 691 = 148 1. C. 573 = 1934 Cr. C. 405. 


SECTION 437. 

Kotes.~l. Should the accused have been discharged of an offence exclusively triable by a Court 
of Session ? [P 945, n. 5]— The section merely requires that an accused person should have been improperly 
discharged by the inferior Court. These words are general and cover a discharge on any kind of charge and 
not merely a discharge on a charge of an offence exclusively triable by the Court of Session. A. 1. R. 1935 A. 
3S6 == 1935 A. L. J. 653. Contra , — The section relates only to cases triable exclusively by the Court of Session. 
A. I. R. 1930 M. 103 = (1929) M. W. N. 709 = 2 M. Cr. C. 291 = 31 Cr. Ii, J. 459 = 122 I. C. 788 = 1930 Cr. C. 17 
= 14 A. I. Cr. R. 294. An offence under s. 304-A, I. P. C. is one triable not only by the Court of Session but 
also by a Magistrate of the first class. Hence an order under this section cannot be made in respect of that 
offence. A. I. R. 1934 Oudh 327 = 11 0. W. N, 818 = 1934 0. L. R. 649 = 35 Cr. L. J. 1151 = 150 I. C. 852 = 
1934 Cr. C. 880. 

2. ■fflhat amounts to * discharge’ [P. 945, n, 8]— When there was before the Magistrate a complaint 
or report to the effect that the major offence has been committed, although there was very little evidence to 
show that the prosecution pressed for a charge in respect of that offence and the Magistrate did not pass any 
orders in regard to that part of the case, it must be held that an order of discharge in respect of the major 
offence is implied and the Sessions Judge therefore has jurisdiction to direct committal in such a case. 56 A. 
529. The word “ discharged means not only “ absolutely discharged and set at liberty ” but also partially 
discharged” or in other words not charged with an offence exclusively triable by the Court of Session. 15 
Lab. 138. 

3. Points to be considered in directing commitment [P 946, n, 9]— Under this section all that the 
Sessions Judge has to do is to come to the conclusion that the order of discharge was improper. He can 
set aside the order and commit the accused for trial (1) when he considers that the charge was not ground- 
less and (2) when he considers that there are sufficient grounds for commitment both on facts and on legal 
grounds, or even when the proceedings before the inferior Court were not regular, and that is the meaning of 
the expression “ improperly discharged.” It cannot therefore be said that an order of discharge ought not to 
be set aside unless “ the order is perverse or manifestly unreasonable and inconsistent with an honest appre. 
ciation of the evidence by the Court” Nor is there any w^arrant for the proposition laid down in 57 B. 430 in 
these words “ the question whether it ought to be set aside in revision depends on whether it is a reasonable 
order, the criterion being, not whether the revising Court agrees with it, but whether it is rational in the sense 
that it cannot be fairly described as perverse or manifestly contrary to the evidence.” 59 B. 125 (P. B.) over^ 
Tiding 67 B. 430 ; A. I. R. 1935 A. 366 = 1935 A. L. J. 653. The Sessions Judge should also remember that the 
l^wer of revision should be used sparingly, that the Magistrate who discharged the accused had the advantage 
of seeing the witnesses personally and that the object of the Legislature in requiring an inquiry before a trial in 
a Court of Session is to prevent commitment in cases where there is no reasonable ground for conviction and to 
save people from the anxiety of undergoing prolonged and expensive trials and to save the time of the Sessions 
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Court from being wasted. 59 B, 125 (P» B*) The circumstances under which an order of discharge under s. 209 
will be set aside are exactly similar to those in which an order would be set aside which had been passed 

under s. 253. A. h R. 1934 Pcsh, 52 = 35 Cp. L. J. 1282 == 151 1. G. 143 = 1934 Cp. C. 884. 

4. Ordep must be based on the record as it stands and not on evidence subsequently recorded [P. 946, 

See «. 10 (iii)] — An order under this section has to be passed on an examination of the record of the case, as it 
stands at the time the Sessions Judge takes it up for consideration. An order directing committal cannot be 
made on evidence recorded under s. 219, which was a later addition by way of supplement to the record and by 
no means part of it. 65 M. Ii. J. 6 = 38 M. L. W. 668 = (1932) M. W. H. 1162 = A. I. R. 1933 M. 247 = 5 M. Cr. C. 

373 = 142 I. C. 138 — 34 Cr, li. J. 278 = 1933 Cr. C. 374. 

5. Revision of order of commitment by Hi^h Court [P. 947, 15] — Where the lower Court acting 
upon a discretion which the law confers, has committed an accused for trial by the Court of Sessions, and its 
proceedings are not on the face of them illegal or arbitrary or capricious, the High Court as a revisional Court 
would neither inquire into the reasons, nor interfere. A. I. R. 1934 Sind 27 = 35 Cr. L. J. 884 — 148 I. C. 1066 = 
1934 Cr. G. 225 = 21 A, I. Cr, R. 241. 

6. Gontmning jurisdiction [P. 948, n, 17>A3 — A previous order rejecting an application for setting 
aside the order discharging the accused is no bar to the Court making an order committing the accused under 
this section. Jurisdiction to make an order under this section is a continuing jurisdiction and is not barred 
merely because an application may have been previously refused upon different materials. A. I. R. 1930 C, 61 
= 33 G. ®. N. 974 = 31 Cp. L. J. 260 = 121 1. G. 401 = 1930 Cr. G. 13 = 13 A. I. Cr. R. 352. 


SECTION 438. 

Notes.--l. Limitation to powers of reference [P. 949, n.Zl— Limited to proceedings of inferior 
Criminal Courts — A District Magistrate is not empowered to make a reference to the High Court requesting that 
the sentence reduced by the Sessions Judge, may be enhanced. The powers conferred under this section on 
the District Magistrate are limited to proceedings before an inferior Court. 9 Rang. 352; 1932 A. L. J. 67 = 1932 
Cr. C. 149 = A. I. R. 1932 A, 124 L. R. 13 A. (Cr.) 5 = 17 A. I. Cr. R. 56 == 137 I. C. 525 = 33 Cr. L. J. 474. The 
Sessions Judge and District Magistrate have got concurrent jurisdiction to make a reference only regarding 
the proceeding's of inferior Criminal Courts- A. I. R. 1934 Sind 154 s= 36 Or. L. 3 . 27 = 152 I. C, 339 = 1934 Cr. 
C. 1146. Although in another capacity it is one of the duties of the District Magistrate to report to Government 
whenever he thinks that action should betaken by Government regarding an order passed by the Sessions 
Judge, as a District Magistrate he has not the authority and cannot refer direct to the High Court the question 
of the propriety of an order passed by a Criminal Court superior to himself. A. 1. R. 1933 Lab. 433 (2) =r 34 Cr, 
L. J. 371 = 142 1- C. 622 = 1933 Cr. a 674 ; A. I. R. 1933 Pat. 305 = 14 P. L. T. 364 = 1933 Cr. C. 826 = 145 I. a 
393 = 34 Cr. L. J. 947. Where the Sessions Judge has dismissed the appeal by the accused, the District Magis- 
trate is not precluded from making a reterence to the High Court for enhancement of sentence, for the 
Sessions Judge had no power when dealing with the appeal, to enhance the sentence. But it is not disirable 
that the High Court should entertain a letter of reference from the District Magistrate when the facts of the 
case had already been brought to the notice of the Sessions Judge in the appeal. 57 C. L. J, 211 = A, I. R. 
1933 C. 791 == 35 Cr. L. J. 27 = 146 I. C. 354 = 1933 Cr. C. 1358. 

2. Section does not authorise Sessions Judge or District Magistrate to refer his own order.— -Sub-sec. 
(1) appears to contemplate action by the Sessions Judge or District Magistrate upon examination of the proceed- 
ings of a Subordinate Court. It does not apparently authorise the Sessions Judge or Magistrate to refer his own 
order with a recommendation that it be altered. 13 Pat. 150. But if there is a real mistake or illegality the 
reference may be treated as information under s. 439 from the lower Court that a mistake has been made and 
the matter can be set right in revision. A. I. R. 1934 Pat. 551 = 16 P. L. T. 475 = 36 Or, L. J. 100 = 152 I. C. 
291 = 1934 Cr. C. 1195. But see 15 Lah. 63 where it was held that although it was unusual for a Judge to 
make a reference regarding the legality of his own order, yet there is nothing in s, 438 to preclude him from 
doing so, the words “ or otherwise ” being wide enough to cover such a reference. See also A. I. R. 1930 
A. 817 = 1930 A. L. J. 1076 = 129 1. C. 260. 

3. Cases of acquittal not to be reported under this section [P. 949, n. 4]— In the case of an acquittal 
where the Local Government does not appeal or where the District Magistrate does not move the Local 
Government to appeal, the High Court will not, as a general rule, entertain a reference under this section. 
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fi. I. R. 1931 Lah. 633 =: 1931 Cr. C. 773 = 134 I. G. 208 = 32 Cp. L, J. 1128 = 32 P. L. R. 789 ; (1984) M. W N, 927 ; 
1933)M. W. N. 878{1). Where the reference is entirely on the merits, the High Court should refuse to 
interfere. 56 0.924. In exceptional cases, however, such a reference can be entertained. A. I. R. 1934 A. 
714 = 31. W. R. 564 1934 A. L. R. 836 = 35 Cp. L. J. 1289 = 151 I. C. 350 = 1934 Cr. C. 902. A District 

Magistrate is however not precluded under s. 439 (5) from making a reference in the case of an 
acquittal merely because the Local Government has not appealed. The Local Government is not the same 
person as the District Magistrate. 53 A. 42. Assuming that ordinarily the High Court will not interfere with 
an acquittal on a reference by a District Magistrate who has the means of communicating with the Local 
Government with a view to an appeal under s. 417, it does not follow that the position should be the same 
in respect of a reference by the Sessions Judge who has no such means, whose outlook on the matter cannot 
but be purely judicial and who must either act under s. 438 or not at all. 7 Pat. 579. 

4. When reference should not he made [P. 950, 6 ]--Referring Courts must always bear in mind 
the limits which the High Court has in practice set upon its own discretion, not to interfere with decisions 
on facts except for special reasons, and no reference should be made where the only objection is to the 
finding of the Court below upon the merits. 58 G. 1081 ; A. I. R. 1934 Ondh 280 =? 11 0. W. N, 719 1934 

0. L. R. 506 = 36 Cr. L. J. 951 « 1934 Cr. C. 776 = 149 L C. 364 5 A. I. R. 1934 Ondh 278 = 11 O. W. N. 718 = 
1934 0. L. R. 507 = 1934 Cr. C. 774 ; A. I. R. 1934 Ondh 276 = 11 0. W. N. 717 = 1934 0 . h. R. 507 == 1984 Cr. C. 
773. A report ought not to be made to the High Court on matters of fact, or unless the examination of the 
proceedings in the inferior Court discloses a question of law which the Sessions Judge or District Magistrate 
thinks would more properly be determined by the High Court. Except in exceptional circumstances and in 
cases to which s. 437 applies, the Sessions Judge or the District Magistrate ought not to take the case out of 
the hands of the Magistrate whose responsible duty it is to determine whether process should issue against a 
person or whether he should be put upon his trial. 9 Rang. 239 (F. B.) 

5* Sessions Judge cannot entertain revision after making reference under this section. — After 
having passed an order of reference under this section the Sessions Judge becomes functus officio and has no 
power to revise or review his own order and by a separate order reject an application for revision. Such an 
order is ulim vires and illegal. A. I. R. 1934 Ondh 85 = 11 0. W. N. 75 = 1934 0. L. R. 182 = 85 Cr. L. J. 417 
= 147 I. C. 516 == 1934 Cr. C. 255. 

6 . Snh-section ( 2 ). Power of Additional Sessions Judge.— An Additional Sessions Judge has no 
power to make a reference in respect of a case which has not been transferred to him. A. I. R. 1934 Oudh 86 
= 11 0. W. N. 66 « 1934 0. L. R. 110 = 1984 Cr. C. 256 = 147 1. C. 382 = 35 Cr. L. J. 396. A Sessions Judge 
cannot make a general delegation of his powers to the Additional Sessions Judge of starting a revision case 
suo motu, (1935)11. W.N. 459. 


SECTION 439. 

I.-~^SC0PE OF BEYISIONAL JURISDICTION OP HIGH COURT. 

Notes.— 1 . Jurisdiction of the High Court under s. 107, Oovernment of India Act.— Under s. 107, 
Government of India Act, 1915 each of the High Courts has superintendence overall Courts for the time being 
subject to its appellate jurisdiction. It is competent for the Governor-General to override the provisions of 
ss. 435 and 439 of the Code by promulgating an Ordinance under s. 72, Government of India Act. It is also 
clear that under cl. 44, Letters Patent, he can override the powers of the High Court derived under the Letters 
Patent ; but the powers conferred on the High Court by s, 107, Government of India Act which is an Act of the 
Imperial Parliament cannot be controlled by the Governor-General. The High Court has therefore power to 
revise the orders of inferior criminal Courts passed under Ordinances promulgated by the Governor-General, 
e.g,, The Emergency Powers Ordinance, 1932. 57 B. 93 ( 8 . B.) ; A. I. R. 1933 B. 148 35 Bom. L. R. 185 = 1933 

Cr. G. 460 ^ 143 I. 0. 622 34 Gr. li. J. 771. 

IL— WHEN HIGH COURT WILL EXERCISE ITS POWERS OF REYISION. 

2. Power of revision is discretionary and ought not to be fettered [P. 955, fi. 9 ]— The Code confers 
the widest powers of revision upon the Hfgh Court and Judges should not seek to lay down rules which 
confinethat; discretion in a manner in which the Legislature has not seen fit to confine it. 58 B. 40. The exercise 
of revisional powers by the High Court is entirely discretionary. In a revisional matter the High Court does 
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not take a technical view and interfere in every case where an order has been made irregularly or even 
improperly. 59 C. 275 5 A. I, R, 1931 Rang. 161 = 1931 Gp. G. 657 = 133 I. C. 489 = 32 Cp, D. J. 1068. The dis- 
cretion of the High Court ought only to be exercised in order to prevent substantial injustice or where there is 
involved a point of law of general importance which may govern other cases. 56 B. 554 ; 13 Dah. 599. The 
powers of the High Court in criminal revision are not intended for the gratification of private malice, nor are 
they to be used to vindicate the position of a private prosecutor w^here a merely technical offence has been 
committed, however clearly that technical offence may have been proved. 9 Pat, 113. Parties cannot be 
allowed to raise in revision a point that was not taken at the trial. To allow parties in petty Magisterial 
cases to reserve their defence till they can bring it up to the High Court upon revision w’ould be to turn 
topsy-turvey the judicial system of the Presidency. 55 M. 90. 

3. High Conpt though competent to deal with evidence in revision will not as a inie do bo except 
to prevent miscarriage of jasdce [P. 958, u. 16]— The High Court will not go into evidence unless it 
is necessary’ to do so by reason of special circumstances or by reason of the character of the error of law. 
There must be something on the face of the judgment or record, which need not always be a ground of law, to 
show that the evidence ought to be examined to see whether there has been a miscarriage of justice. 68 €. 
1081 ; A. 1. R. 1933 Sind 359 = 146 1. G. 952 = 1933 Cr. C. 1335; A. 1. B. 1933 Sind 139 = 34 Cr. L. J. 802 == 
144 I, C. 427 = 1933 Gr. C. 337. Ordinarily the Court will not go into facts at all unless the conscience of the 
Court has been touched with regard to them. 13 Pat. 150. When evidence given in the lower Court was not 
challenged, and such evidence is sufficient proof to comply with the provisions of the law, the matter cannot 
be challenged in revision. A. I. R. 1931 A. 12 = 1931 Cp. C. 12 = 1930 A. L. J. 1535 = 129 I. C. 443 = 32 Cp. 
li. J. 311, It is not for a Court sitting in revision to decide which of two conflicting sets of evidence should 
be believed. It is enough that there was sufficient evidence on the record from which the trying Magistrate 
could reach the decision. A. I. R. 1932 Nag. 97 == 28 N, L. R, 106 = 1932 Cr. C. 519 = 139 I. G. 401 = 33 
Cr. L. J. 835 ; 33 Cp. h. J. 811 = 139 I, C. 636 = A. I. R. 1932 Oudh 113 = 9 0. 'ff. N. 116 = 1932 Cp. C. 
186 = 18 A. I. Cp. R. 136; A. I. R. 1933 Oudh 117 == 10 0. W. N. 47 = 34 Cr. L. J. 649 = 143 I. C. 835 = 
1933 Cp. C. 238 ; 10 Lah. 794 ; A. I. R. 1933 Oudh 430 = 10 0. W. N. 1037 =35 Cp. L. J. 121 = 146 I. C5. 638 = 
1933 Cp. C. 1315. Findings ot fact will not be interfered with unless it can be said that they were based on no 
evidence or are obviously incorrect. A. I. R. 1930 C. 645 = 34 C. W. N. 580 = 127 I. C. 553 = 31 Cr. Ii. J. 
1225 = 1930 Cp. C. 1206 = 15 A. I. Cp, R. 221. Where the lower Court has based its inference on circum- 
stances which really did not exist, it is obviously right for the High Court to interfere. A. I. R. 1934 Rang. 
42 = 35 Cp. Ii. J. 849 = 148 I. C. 1035 = 1934 Cp. C. 265. 

IIL— PRELIMINARY CONDITIONS FOR EXERCISE OP REYISIONAL POWERS. 

4. Generally no revision where appeal lies [jP. 962, n. 22]— Where a remedy ultimately lies by way 
of appeal, it is unnecessary for the High Court to move in revision. 54 M. 595 ; 7 Luck. 501. Where a party 
aggrieved has aright of appeal which he has deliberately elected to leave unused the High Court will, as a rule, 
be slow to interfere in revision either on its own motion or at the instance of any unauthorised third person. 
A. I. R. 1932 Sind 211 = 1932 Cr. C. 902 = 26 S. L. R. 345 == 34 Cp. L, J. 67 = 140 I.C. 697. An accused 
person must wait till he is charged, before he defends himself and if he is convicted, his first remedy 
is in most cases by way of appeal. 54 H« 251. Where a charge was framed againt the accused and he was 
convicted after having been called on to enter upon his defence, an order by the Sessions Judge setting 
aside the conviction and sentence, was in truth and in fact an order acquitting the accused even though the 
Sessions Judge used the word “discharged.” An appeal lies from such an order and a revision application 
would not be entertained. 10 Rang. 318. 

(a) Orders under s, 144— The jurisdiction conferred by s. 144 (4) upon a Magistrate to rescind or 
alter an order made under that section by himself or any Magistrate subordinate to him or by his predecessor 
in office is neither appellate nor revisional jurisdiction. It is a special jurisdiction conferred by a special 
provision of the Statute, Therefore a revision lies to the High Court even if the District Magistrate is not 
moved under s. 144 (4). A. I. R. 1932 M. 720 =(1932) M. W. N. 726 = 5 M. Cr.C. 269=36 M. L. W, 461 = 
63 M. L. J. 594 = 139 1. G. 773 = 33 Cp. L. J. 826. 

8. Usually High Coart will not interfere where there exists Courts of concurrent revisional 
jurisdiction [P. 962, n, 23]— It is no doubt the general practice of the High Court not to entertain a revision 
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when the applicant could have gone to the District Magistrate or the Sessions Judge. But of course, even a 
settled practice does not oust the jurisdiction of the High Court, S4 A. 331. If special grounds are shown, 
the High Court will interfere. 8 0, W. N. 1027 == 1931 Or. C. 1053 == A. I. R. 1931 Oudh 418 ==: 135 I. C. 701 ; A. I, 
fi, 1932 Sind 28 = 25 S. L. R. 395 = 1932 Cr. C. 114 = 33 Cp. L* J. 298 = 136 I. C. 513, In 55 A. 261 the Allahabad 
High Court refused to entertain a revision on the ground that there had grown a practice in that Court 
that an application in revision to the lower Court was an essential step in the procedure, and failure 
on the part of the applicant in this respect operated as a bar to the entertainment of the application. See 
also 1929 A. L. J, 514 A. I, R. 1929 A. 272 — L. R. 10 A. (Gp.) 97 = 30 Or. L. J. 1079 ~ 119 1. C. 444 = 12 A. I. 
Cp, R. 57. In 56 A. 158 (F. B.) the rule was thus laid down that in observance of the well-established practice 
of the Court neither an application in revision by an accused person nor an application by a third party 
should be entertained unless there are special reasons why the applicant should not have gone to the 
Disirict Magistrate or the Sessions Judge in the first instance. But if a Judge on very special grounds 
decides to intervene and once the application is admitted such an objection should not be entertained, 

6. Delay in applying to High Court in revision [P. 962, n. 24]--The admission or non-admission 
of an application for revision is a matter entirely within the discretion of the revisional Court. If an 
application for revision is made after unreasonable delay, that alone can be a sufficient ground to reject the 
application. In determining whether there was unreasonable delay, the period prescribed for limitation 
in the case of appeals may be taken as the standard of reasonable time. 7 Luck. 699. The rule of practice 
in the Patna High Court is ordinarily not to interfere in revision on an application presented more than 
two months after the date of the order complained of. A. I. R. 1933 Pat. 601 (2) = 146 I. C. 551 = 85 Cr. L. J. 
91 = 1933 Cp. C. 1363. So far as the Lahore High Court is concerned, there is no rule of practice tliat criminal 
revisions, which are filed after the expiry of the period say of sixty or ninety days, must be rejected simply 
on the ground of delay and laches. The Judge may take into consideration the factor of delay but that factor 
cannot be treated as the sole determining element and the case will have to be decided on its general merits. 
A. h R. 1984 Lab. 264 = 35 Gr. L. J. 1447 = 151 1. C. 943 = 1934 Ct. C, 502. 

lY.— HOW POWERS OP HIGH COORI INVOKED— PRACTICE AMD PROCEDURE. 

7. Manner in which revisional power is invoked is immaterial [P. 963, 7z, 26] — The High Court can 
entertain an application in revision where no right of appeal has been exercised, when the application i.s made 
by a third party; but third parties ought not to apply in revision unless there is a very strong case. 55 B. 353. 
The inferior revisional Courts have similarly power to call for records under s. 435 on the application of third 
parties if there is reasonable ground for suspicion that an irregularity has occurred. 12 Lah. 471. The fact that 
the accused has not exercised his right of appeal does not prevent the exercise of its revisional powers by the 
High Court. Under sub-section (5) of this section the prohibition is limited only lo those cases in which the 
Court is asked to interfere ai the msiance of the party who could have appealed, but has not done so. It leaves 
untouched the Courtis powers under sub-section (1). Where the Court is satisfied that a serious miscarriage of 
justice has taken place, it undoubtedly possesses unfettered powers to pass such orders as it in its discretion 
thinks fit even though the aggrieved person could have taken the matter to the appellate Court but has failed 
to do so. 32 P. L. R. 71 = A. I. R. 1931 Lah, 145 = 32 Cr. L. J. 700 = 131 I. C. 353 = 1931 Cr. C. 257 ; A. I. R. 
1931 Lah. 153= 32 Cr. L. J. 708 = 131 1. G. 360 = 1931 Cr. C. 265 = 15 A. 1. Cr. R. 477. But if the application in 
revision is made by a third party at the instigation of the accused, the prohibition in sub-section (5) will 
operate. The object of sub-section (5) is not to punish the convicted person but to induce him to avail himself 
of the larger remedy. 56 A. 158 (P. B.) The discretion however, should be exercised sparingly. A. I. R. 1932 Lah. 
559 = 33 P. L. R. 911 = 33 Cr. L. J. 831 = 139 I. C. 696 = 1932 Cr. C. 713. Revision was entertained at the 
instance of the Bar Association in 55 A. 857, 6 Lmck. 266, A. I. R. 1932 Lah. 613 = 34 P. L. R. 32 = 34 Cr. L. J. 87 
= 141 1, C. 33 = 1932 Cr. C. 919 and other cases. It is not a question of any right of the accused nor the locus 
standi of the High Court Bar Association, but the High Court itself has power in any case to which its attention 
has been drawn in any manner whatsoever to interfere in the interests of law and justice. 33 P. L. R. 384 = A. 
I* R. 1932 Lah. 364=33 Cr. L. J. 339 = 136 I. C. 717 = 1932 Cr. C, 482. Third party applications are quite legiti- 
mate. 56 A. 158 (F. B.I At the same time, if the convicted persons are men of position and educated, it is not 
a fit case for entertaining an application for reduction of sentence at the instance of a third party, the convicted 
persons not having seen fit to appeal. A. I, R. 1933 0. 361 = 34 Cr. L. J. 814 = 144 X, C. 691 = 1933 Cr. C. 497. 
Where after filing the appeal the accused expressed his desire not to prosecute the appeal, the appeal must be 
considered as withdrawn, but it is the duty of the High Court when a matter has been brought to its notice, 
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which it considers should be corrected, to deal with it as though it were a revision. A. I. R. 1931 I<ah. 97 = 31 
P. L. R. 990 = 32 Gp. L. J, 732 = 131 L C. 37S = 1931 Cp. C. 161. Where a person moved the Court as a resident 
tax-payer and as such interested in the prisoner, but the prisoner himself preferred to abide by the decision 
already given, the Court would not interfere where the prisoner was of age, educated and sane, unless the 
Court is satisfied that there has been a miscarriage of justice. Even where there has been a miscarriage of 
justice the Court, in the interests of the prisoner himself, where he prefers to abide by the decision already 
given, must be careful to avoid taking any action which may place him in other and perhaps greater jeopardy, 
while seeking to remove the stigma of illegality from the administration of the law. On the other hand the 
Court cannot allow any such miscarriage to be used to gratify a desire for self-advertisement or pretended 
martyrdom at the expense of the Court’s reputation for impartiality and justice. 68 C. 1303. The mere fact 
that the accused in the Magistrate’s Court refused to take part in the proceedings or stated that he had nothing 
to say in defence is not a valid reason for refusing to exercise revisional powers if their exercise is called for 
on the merits of the case. 56 A. 158 (F. B.) ; 55 A. 857. Where the accused was convicted of kidnapping 
under s. 366, 1. P. C. and the Sessions Judge set aside the conviction and directed committal to the Sessions, 
the father of the girl was a proper person to move the High Court in revision. 54 A. 756. 

8. Notice most go to accused [P. 964, 30] — The direction in sub-section (2) is mandatory. A. I. 

R. 1933 Lah. 433 (2) = 142 1. C. 622 = 34 Gp. L. J. 371 = 1933 Cp. C. 674. 

9. Ppocedmpe on diffepence of opinion.— S. 429 governs the case of difference of opinion between 
Judges composing the Court of Revision. Clause 36 of the Letters Patent has no application to such a case. 
(1932) M.W.N 873. 

Y.— POWERS OP HIGH COURT TO DEAL WITH PROCEEDINGS NOT EXPRESSLY 

CRIMINAL. 

10. OpdePs under the Extradition Act {P. 965, n, 41]— When a Magistrate orders execution of a 
warrant issued by the Political Agent, under s. 7, Extradition Act, or releases the accused on bail he is not 
acting in his judicial capacity and he is not a Court of inferior criminal jurisdiction. His orders therefore cannot 
be revised under this section. But the High Court has power under s. 491 to interfere in case of an arrest 
under illegal warrant. 56 A. 409. In 53 B. 149 it was held that the intention in referring the Extradition 
Warrant to the District Magistrate is that the Magistrate should judicially consider the matter and decide 
whether the wairant can be executed according to law. If the warrant was illegal or without jurisdiction, the 
Magistrate would not be justified in issuing an order for its execution and any order judicially made in this 
matter was subject to the revisional powers of the High Court. 

YL— GENERAL POWERS OF HIGH COURT IN REVISION. 

11. Intepfepence in pending cases — interfere with interlocutory proceeding [P. 966, n, 42 (ii)] — 

The High Court will interfere to quash proceedings of an interlocutory nature where it is clear that inter- 
ference is necessary where no offence has obviously been committed. 57 B. 690; 5 Lack. 297. Ordinarily if 
the Magistrate has ordered an accused to be tried, the trial must proceed. But when the High Court is satis- 
fied that an accused is being prosecuted without there being any material before the Magistrate for his 
prosecution, it will be abdicating its function if it did not interfere to stop patent injustice calling for a prompt 
redress. A, I.R. 1932 Fat. 72 r=12 F. L. T. 937 = 1932 Gp. C. 136 = 136 I. G. 842 =« 33 Cp. L. J. 349 ; 9 Luck. 
61 ; A. I. R* 1933 Rang. 297 = 35 Or. Ii. J. 52 = 146 I. C. 402 = 1933 Cp. C. 1128 ; A. I. R. 1933 Sind 196 34 Cr. L. 

jr. 884 = 1933 Cp. C. 711 = 27 S. L. R. 214 ; A. I. R. 1934 Nag. 138 = 1934 Cr. C. 569. If on the face of the 
complaint the offence alleged against an accused person appears not to have been committed within the 
jurisdiction of the Court in which the complaint is filed, then it would certainly be the duty of the High Court 
to interfere and save waste of public time and needless e-xpense. A. I. R. 1933 Sind 88 = 34 Cp. L. J. 364 = 
142 I. C. 590 =* 1933 Gp. G. 216. 

It is only in exceptional instances that the High Court will interfere in a pending case {P, 967, 
«. 42 (iii)]— The High Court must be very reluctant to interfere in revision in a case which has not been 
completed. A. I. R. 1933 A. 211 = 1933 A. Ii. J. 30 = L. R. 14 A. Cp. 39 = 34 Cr. L. J. 956 = 145 I. C. 400 = 1933 
Gp. a 367 = 19 A. I. Gp. R. 161 ; A. I. R- 1933 Sind 169 = 34 Cr. L, J. 1049 = 145 I. C. 617 = 1933 Cp. C, 533 ; 
A. L R. 1934 Sind 183 (1) = 153 I. C. 320 = 1934 Cr. C. 1378. The power to quash criminal proceedings 
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when the applicant could have gone to the District Magistrate or the Sessions judge. But of course, even a 
settled practice does not oust the jurisdiction of the High Court. 54 A. 331. If special grounds are shown, 
the High Court will interfere. 8 O. W. 1027 = 1931 Cr. C. 1053 = A. I. R. 1931 Oudh 418 == 135 I. C. 701 ; A. I. 
R. 1932 Sind 28 = 25 S. L. R. 395 = 1932 Cr. C. 114 83 Cp. L. J. 298 = 136 I. C. 613. In 55 A. 261 the Allahabad 

High Court refused to entertain a revision on the ground that there had grown a practice in that Court 
that an application in revision to the lower Court was an essential step in the procedure, and failure 
on the part of die applicant in this respect operated as a bar to the entertainment of the application. See 
also 1929 A. L. J. 514 = A. I. R. 1929 A. 272 = L. R. 10 A. (Gr.) 97 = 30 Cr. L. J. 1079 == 119 I. C. 444 = 12 A. I. 
Gp. R. 57, In 56 A. 158 (P. B.) the rule was thus laid down that in observance of the well-established practice 
of the Court neither an application in revision by an accused person nor an application by a third party 
should be entertained unless there are special reasons why the applicant should not have gone to the 
Disirict Magistrate or the Sessions Judge in the first instance. But if a Judge on very special grounds 
decides to intervene and once the application is admitted such an objection should not be entertained. 

6. Delay in applying to High Court in reYlsion [P. 962, n, 24]--The admission or non-admission 
of an application for revision is a matter entirely within the discretion of the revisional Court. If an 
application for revision is made after unreasonable delay, that alone can be a sufficient ground to reject the 
application. In determining whether there was unreasonable delay, the period prescribed for limitation 
in the case of appeals may be taken as the standard of reasonable time. 7 Dmck. 699. The rule of practice 
in the Patna High Court is ordinarily not to interfere in revision on an application presented more than 
two montlis after the date of the order complained of. A. I, R. 1933 Pat. 601 (2) ==146 I. C, 551 =35 Cr- D. J. 
91= 1933 Cf. C. 1363. So far as the Lahore High Court is concerned, there is no rule of practice that criminal 
revisions, which are filed after the expiry of the period say of sixty or ninety days, must be rejected simply 
on the ground of delay and laches. The Judge may take into consideration the factor of delay but that factor 
cannot be treated as the sole determining element and the case will have to be decided on its general merits. 
A. L R. 1934 Lah. 264 = 35 Gr. L. J. 1447 = 151 1. C. 943 = 1934 Gr. G, 502. 

lY.-HOW POWERS OP HIGH COURT IH«OKED---PRAGTICE AND PROCEDURE. 

7. Manner in which reyisional power is invoked is immaterial [P. 963, n. 26j— The High Court can 
entertain an application in revision where no right of appeal has been exercised, when the application is made 
by a third party; but third parties ought not to apply m revision unless there is a very strong case. 55 B. 353. 
The inferior revisional Courts have simiiarly power to call for records under s. 435 on the application of third 
parties if there is reasonable ground for suspicion that an irregularity has occurred. 12 Lah. 471. The fact that 
the accused has not exercised his right of appeal does not prevent the exercise of its revisional powers by the 
High Court. Under sub-section (5) of this section the prohibition is limited only to those cases in which the 
Court is asked to interfere at the instance of the party who could have appealed, but has not done so. It leaves 
untouched the Court’s powers under sub-section (1). Where the Court is satisfied that a serious miscarriage of 
justice has taken place, it undoubtedly possesses unfettered powers to pass such orders as it in its discretion 
thinks fit even though the aggrieved person could have taken the matter to the appellate Court but has failed 
to do so. 32 P. L. R. 71 = A. I. R. 1931 Lah, 143 = 32 Cr. L. J. 700 = 131 I. C. 353 = 1931 Gr. C. 257 ; A. 1. R. 
1931 Lah. 153 = 32 Gr. L. J. 708 = 131 1. C. 360 = 1931 Cr. C. 265 = 15 A. I. Cr. R. 477. But if the application in 
revision is made by a third party at the instigation of the accused, the prohibition in sub-section (5) will 
operate. The object of sub-section (5) is not to punish the convicted person but to induce him to avail himself 
of the larger remedy. 56 A. 158 (F. B.) The discretion however, should be exercised sparingly. A. I. R. 1932 Lah. 
559 = 33 P. L. R. 911 = 33 Cr. L« J. 831 = 139 I. G. 696 = 1932 Cr. G. 713. Revision was entertained at the 
instance of the Bar Association in 55 A. 857, 6 Luck. 266, A. I. R. 1932 Lah. 613 = 34 P. L. R. 32 = 34 Cr. L. J. 87 
= 141 1. C. 33 = 1932 Gr. C, 919 and other cases. It is not a question of any right of the accused nor the locus 
standi of the High Court Bar Association, but the High Court itself has power in any case to which its attention 
has been drawn in any manner whatsoever to interfere in the interests of law and justice. 33 P. L. R. 384 = A. 
I. R. 1932 Lah, 364 = 33 Gr* L. J. 339 = 136 I. C. 717 = 1932 Cr. C. 482, Third party applications are quite legiti- 
mate. 56 A. 158 (F. B.^ At the same time, if the convicted persons are men of position and educated, it is not 
a fi.t case for entertaining an application for reduction of sentence at the instance of a third party, the convicted 
persons not having seen fit to appeal. A, I, R. 1933 C, 361 = 34 Cr. L. J. 814 = 144 I. C. 691 = 1933 Cr. C. 497. 
Where after filing the appeal the accused expressed his desire not to prosecute the appeal, the appeal must be 
considered as withdrawn, but it is the duty of the High Court when a matter has been brought to its notice, 
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which it considers should be corrected, to deal with it as though it were a revision. A. I. R. 1931 Lah. 97 = 31 
P. L. R. 990 = 32 Cr. £i* J. 732 = 131 1, C. 375 = 1931 Cp. C. 161. Where a person moved the Court as a resident 
tax-payer and as such interested in the prisoner, but the prisoner himself preferred to abide by the decision 
already given, the Court would not interfere where the prisoner was of age, educated and sane, unless the 
Court is satisfied that there has been a miscarriage of justice. Even where there has been a miscarriage of 
justice the Court, in the interests of the prisoner himself, where he prefers to abide by the decision already 
given, must be careful to avoid taking any action which may place him in other and perhaps greater jeopardy, 
while seeking to remove the stigma of illegality from the administration of the law. On the other hand the 
Court cannot allow any such miscarriage to be used to gratify a desire for self-adv'ertiseraent or pretended 
martyrdom at the expense of the Court’s reputation for impartiality and justice. 68 C. 1303. The mere fact 
that the accused in the Magistrate’s Court refused to take part in the proceedings or stated that he had nothing 
to say in defence is not a valid reason for refusing to exercise revisional powers if their exercise is called for 
on the merits of the case. 56 A. 158 (F. B.) ; 55 A. 857, Where the accused was convicted of kidnapping 
under s. 366, 1. P. C. and the Sessions Judge set aside the conviction and directed committal to the Sessions, 
the father of the girl was a proper person to move the High Court in revision. 54 A. 756. 

8. Notice must go to accused [P. 964, n. 30] — The direction in sub-section (2) is mandatory. A. I. 

R. 1933 Lah. 433 (2) 142 I. C. 622 « 34 Cr. L. J. 371 ^ 1933 Cr. G. 674. 

9, Procedare on difference of opinion. — S. 429 governs the case of difference of opinion between 
Judges composing the Court of Revision. Clause 36 of the Letters Patent has no application to such a case. 
(1932) M.W.N 873. 

Y.— POWERS OF HIGH COURT TO DEAL WITH PROCEEDINGS NOT EXPRESSLY 

CRIMINAL. 

10. Orders under the Extradition Act \P, 965, n, 41] — When a Magistrate orders execution of a 
warrant issued by the Political Agent, under s. 7, Extradition Act, or releases the accused on bail he is not 
acting in his judicial capacity and he is not a Court of inferior criminal jurisdiction. His orders therefore cannot 
be revised under this section. But the High Court has power under s. 491 to interfere in case of an arrest 
under illegal warrant. 56 A. 409. In 53 B, 149 it was held that the intention in referring the Extradition 
Warrant to the District Magistrate is that the Magistrate should judicially consider the matter and decide 
whether the warrant can be executed according to law. If the warrant was illegal or without jurisdiction, the 
Magistrate would not be justified in issuing an order for its execution and any order judicially made in this 
matter was subject to the revisional powers of the High Court. 

YL— GENERAL POWERS OF HIGH COURT IN REYISION. 

11, Interference in pending cases — interfere with interloeuiory proceeding [P. 966, w. 42 (ii)] — 
The High Court will interfere to quash proceedings of an interlocutory nature where it is clear that inter- 
ference is necessary where no offence has obviously been committed. 57 B. 690 ; 5 Luck. 297. Ordinarily if 
the Magistrate has ordered an accused to be tried, the trial must proceed. But when the High Court is satis- 
fied that an accused is being prosecuted without there being any material before the Magistrate for his 
prosecution, it will be abdicating its function if it did not interfere to stop patent injustice calling for a prompt 
redress. A.I.R. 1932 Pat. 72 =12 P. L. T. 937 = 1932 Cr. C, 136 = 136 I. C, 842 = 33 Cr. L. J.349; 9 Lack. 
61 ; A. I. R. 1933 Rang. 297 = 35 Gp. L. J. 52 = 146 I. C, 402 = 1933 Cp. G. 1128 ; A. I. R. 1933 Sind 196 = 34 Cr. L. 
J. M4 = 1933 Cp, G. 711 = 27 S. L, R. 214;A. I. R. 1934 Nag, 138 = 1934 Cp. G. 569. If on the face of the 
complaint the offence alleged against an accused person appears not to have been committed within the 
jurisdiction of the Court in which the complaint is filed, then it would certainly be the duty of the High Court 
to interfere and save waste of public time and needless expense. A. I, R, 1933 Sind 88 = 34 Cp. L. J. 364 = 
142 L C. 590 — 1933 Cr. C. 216. 

It is only in exceptional instances that the High Court will interfere in a pending case [P. 967, 
«. 42 (iii)]— The High Court must be very reluctant to interfere in revision in a case which has not been 
completed. A. I. R. 1983 A. 211 = 1933 A. L. J. 30 = L. R, 14 A. Cp. 39 = 34 Cp. L. J. 956 = 145 I. C. 400 = 1933 
Gp. C. 367 = 19 A. I* Cr, R. 161 ; A. I. R. 1933 Sind 169 = 34 Cp. L. J. 1049 = 145 1. C. 617 = 1933 Cp. C. 533 ; 
A.* 1. R. 1934 Sind 183 (1)=1S3 L G. 820 = 1934 Cp. C. 1378. The power to quash criminal proceedings 
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at the outset is a power which should be used sparingly and with circumspection. To justify the use 
of such power there must appear on the face of the proceedings some infraction or evasion of 
law calling for prompt redress. A. I. R. 1933 Sind 81 ; A. L R. 1930 Lah. 881 = 31 P. L. R. 809 = 32 Cr. L. J, 
145 = 128 L G. 542 = 1930 Cp. 0.977. The High Court will not interfere in revision to decide the admissibility 
of certain evidence in committal proceedings. Since it will rest upon the trial Court independently to decide 
upon its admissibility. The mere fact that the revision petition was admitted is no bar to the Court refusing 
to entertain the revision application. 58 M. 430. 

12. Power to suspend order under s. 144.— Powers of revision are exercised under s, 435 ( 1 ) or under 
s. 439, S. 435 (1) only applies to suspension of execution of imprisonment or fine. None of the sections 
mentioned in s. 439 will apply to the suspension of an order under s. 144. But since there are orders execution of 
which can be stayed by the High Court which do not fall under s. 439 they are either dealt with under s 581-A 
in the exercise of its inherent powers or under s. 107, Government of India Act. There is no section apart 
from s. 561-A which enables the High Court to stay proceedings, 56 M. 149. 

13. High Court may deal with conviction of accused not applying, while dealing with appli- 

cation for revision hy co-accused [P. 969, 47]— When acquitting the principal accused on his application 
in revision it is open to the High Court to make an order in its discretion, acquitting his co-accused who have 
not preferred such an application. 58 C. 902. Similarly, on the appeal of one accused the High Court may 
deal with the sentences passed on the other co-accused who have not appealed. A. I. R. 1934 Eah. 346 = 36 
P. Ii. R. 121 = 35 Cr. L. J. 1046 = 150 I. C. 21 = 1934 Gr. C. 565 ; A, I. R. 1934 Sind 72 28 S. Ii. R. 140 == 33 Cr, 

li. J. 1254 = 151 1. G. 175 == 1984 Cr. C. 625. 

14- Power to alter finding IP. 969, n. 49]— When the accused were charged under s. 325, I. P, C. 
and convicted under a minor section, namely, s. 323, the Magistrate must be held to have acquitted them of the 
charge under s. 325 and the High Court in revision cannot alter the conviction into one under s. 325 in conse- 
quence of the ruling in 50 A. 722 (P. C.) A. I. R. 1931 Rang. 321 = 1931 Cr. C. 1007 ; A. I. R, 1932 Oudh 25 = 
8 0. W. N. 1299 = 1932 Cr. C. 57 = 135 I. C. 382 = 38 Cr. L. J. 162 « 17 A. I. Cr. R. 298. When the accused was 
charged under s. 802, 1. P. C. but was convicted under s. 326, 1. P. C. the High Court cannot find the accused 
guilty under s. 302. A. I. R. 1929 Lah, 615 = 30 Cr. L. J. 552 = 115 I. C, 854 = 1929 Cr. C, 182 == 12 A. I, Cr. R, 
410. It would not be fair in revision to alter a conviction under the Arms Act to one under the Explosives 
Act unless a conviction under the latter Act were obviously correct and unless it were certain that the accused 
had not been prejudiced by being charged under the Arms Act. 53 A. 226. 

15. Stay of proceedings in Criminal Court pending result of civil litigation [/>. 970, 52]— The 
discretion to be exercised by the High Court in ordering stay of criminal proceedings cannot be crystallized 
into a hard and fast rule, and must largely depend on the circumstances of each case. One point of import- 
ance obviously is whether the criminal complaint has been filed before or after the civil suit. If it is filed 
afterwards, an intention to prejudice the civil litigation may often be suspected especially when there has been 
a long delay. A. I. R. 1933 B. 307 «= 35* Bom. L, R. 384 = 1933 Cr. C. 894 = 145 I. C. 161 = 34 Cr. L. J, 900. 

YIL— WHAT PROCEEDINGS UNDER THE CODE HIGH COURT MAY REVISE. 

16. Orders under s. 195 [P 971, 56] -Sub-section (6) of s. 195, as it stood before it was amended 
provided that any sanction given or refused under s. 196 might be revoked or granted by an authority to 
which the authority giving or refusing it, was subordinate. Under the present section there can only be a 
complaint either by a public servant with reference to subsea (1) (fx) or by a Court under sub-sections (1) (d) 
and {c). Now sub-section (6) of s. 195, has been omitted and a right of appeal is definitely given under s, 476-B 
in the case of a complaint made by a Court. In the case of a complaint by a public servant under sub-sec. (1) 
ia) there is no appeal, but if the order is a judicial order a revision will lie. Where the Joint Magistrate made 
a complaint under s. 188, 1. P. C. for disobedience of an order passed under s. 145, Cr. P. C., the filing of the 
complaint by the Joint Magistrate was a judicial act and an applicaiion to the District Magistrate to Lve the 
complaint withdrawn must be deemed to be one in revision which the District Magistrate could not summarily 
dismiss without giving the accused an opportunity of being heard. 57 M. 1101. 

17. Ordeva nndei? s. 528.— Under this section, the High Court has ample powers to deal with an 
application to revise an order of transfer under s. 528 on the ground that it was made on improper and 

inadequate grounds. A. I. R* 1938 Sind 205 == 84 Cr. L. J. 861 = 144 I. C. 881 « 1988 Cr. C. 718 
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YIII.— INTERFERENCE IN REVISION WITH ORDERS OF iCQDITTAIi. 

18. In exceptional cases alone High Court iirill interfere [P. 973, «. 71]— It is obvious in the 

first place that the High Court has power to interfere with an order of acquittal in revision. Otherwise 
the Code would not contain the provisions in s. 439 (4) that in revision the High Court should 

not convert a finding of acquittal into one of conviction. The question is one of discretion as to 

whether in any particular case the Court should or should not order a retrial. 54 A. 413. But the High 
Court should ordinarily exercise its jurisdiction to interfere with an acquittal sparingly and only where 
it is urgently demanded in the interests of public justice. The fact that the High Court as a Court of 
Appeal might possibly have come to a different conclusion from the District Magistrate is no ground 
for exercising the revisional jurisdiction of the High Court against the order of acquittal made by' him. 

8 Rang. 663; A. I. R. 1930 Lah. 159 «= 31 Cp. L. J. 584 = 123 I. C. 841 = 1930 Cr. C. 167. The High Court 
will not interfere with an acquittal in revision unless there has been an irregularity or illegality in the trial of the 
case or any error of law is shown to exist on the face of the judgment as to make it perverse. A. I. R. 1931 
Nag. 102 = 31 Cp. L. J. 194 = 1931 Gr. G. 454 = 121 I. C. 51 ; A. 1. R. 1933 Nag. 36 = 28 S. Ii. R. 298 = 34 Cp. 
L. J. 145 = 141 I. C. 273 = 1933 Cp. C. 78 ; A. I. R. 1933 Ondh 257 = 10 O. W. N. 345 = 34 Cp, L, J. 661 = 143 
I, a 852 = 1933 Cr. C. 562; A. I. R. 1935 Oudh 176 = 11 0. W. N. 810 = 1934 0. L. R. 659=35 Cp. L. J. 

1236 = 150 I. C. 951 = 1938 Cr. C. 299 ; A. I. R. 1929 C, 639 = 33 G. W, N. 576 = 30 Cr. L. J. 1013 = 119 1. C. 

130 = 1929 Cr. C. 357. Where a Sessions Judge, in an appeal against conviction suggested that the appeal 
could be disposed of without going into the evidence on the ground of want of jurisdiction in the trial Court, 
thereby overlooking the provisions of s. 531 of the Code, it was held to be an error of law as a result of which 
the Sessions Judge has not exercised the jurisdiction with which he was legally vested to try the appeal on its 
merits and the parties were entitled in law to have such jurisdiction exercised. 132 I. C. 50 = A. I, R. 1931 
Oudh 273 = 8 0. V. N. 341 = 1931 Cp. G, 633 = 32 Gr. L. J. 828 = 16 A. 1. Cr. R. 397. 

19. High Court will not interfere with acquittal on reference under s. 438 [P. 974, «. 74]— In the 
case of an acquittal, where the Local Government does not appeal, or where the District Magistrate does not 
move the Local Government to appeal, the High Court will not, as a general rule, entertain a reference under 
section 438. A. 1. R. 1931 Lah, 533 = 1931 Cr. C. 773 = 134 I. C. 208 = 32 Cp. L. J. 1128 = 32 P. L. R. 789; 
A. 1. R. 1933 Nag. 259 = 1933 Cr. C, 930 = 29 N. L. R. 365 = 35 Cr. L. X. 28 = 146 L G. 332. 

20. Revision against acquittal at the instance of private complainant [P. 974, n, 75] — It is 
competent for the High Court, if it thinks fit to interfere in revision at the instance of a private complainant 
to the extent of setting aside orders of acquittal and directing a retrial. 1932 Cr. C. 63 = 33 Cp. L. X. 280 = 
136 I. a 249 = 18 A. I. Cr. R. 38 = 8 O. W. N. 1333 = A. L R. 1932 Oudh 31. But the High Court will not 
except in very special circumstances so interfere. A. I. R. 1933 Oudh 430 = 10 0. W. N. 1037 = 35 Cr. L. X. 
121 = 146 1. G. 638 = 1933 Gr. G. 1315. 

IX.— POWER TO ENHANCE THE SENTENCE. 

21. When High Court will enhance sentence [P. 975, «, 80] — In a case where the sentence given is one 
from which no appeal lies, the High Court ought to be slow to exercise the power of enhancement because under 
sub-section (6) the accused is entitled before having the sentence enhanced, to challenge his conviction and 
where he has been given a sentence which is not appealable by a Presidency Magistrate, and there is no 
evidence recorded, he has really no material on which he can challenge his conviction and he is in a worse 
position than if he had been given an appealable sentence. In such case the power of enhancement should 
not be exercised unless the circumstances are special A. I. R. 1935 B. 37 = 36 Boxn. L. R. 1126 = 154 1. C. 577 = 
1935 Cr. C, 71. In a case where material was within the knowledge of the prosecution before the conclusion of 
the trial and was not brought by the negligence of the prosecution to the notice of the trial Court, the High 
Court should refuse to interfere. To permit the prosecution to plead their own negligence and to harass the 
accused with further proceedings directed towards the enhancement of sentence would simply be to put a 
premium on the exercise of negligence by the prosecution themselves. A. I. R, 1929 A. 267 (2) = L. R. 10 A. 
(Cp.) 73 = 30 Cp. L. X. 505 = 115 I. C. 614 = 11 A. I. Cp, R. 503. 

The High Court will not enhance the sentence in revision unless it is grossly inadequate. A. I. R. 
1931 Lah. 132 = 32 P. L. R. 5 = 1931 Cp. a 280 == 15 A. I. Cp. R. 415 = 132 I. G. 577 = 32 Cp. L. X. 943 ; A. I. R. 
1931 Lah. 31 (1) = 1931 Cr. C. 95 = 130 1. C. 482 = 32 P. L. R. 273 = 32 Cp. L. J. 539 = 16 A. I. Cp. R. 40 ; 33 
Op. L. X. 865 = 136 1. G.729= A.I.R. 1932 Lah. 199 = 1932 Cp. G. 220 = 33 P, li, R. 49 = 17 A. 1. Cp. R. 439; 

21 • ‘ 
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A. I. B. 1934 Lah. 89 a® 1934 CU? . C. 172 131 1. C. 924 =* 35 CSp. Ii. J . 1453 ; A. I. R. 1934 Sind 157 = 152 I. C. 872 = 

1934 Or. C. 1149; 36 Bom. L. R. 954 = A. I. R. 1934 B. 471 = 153 I. C. 523 = 1934 Cr. C. 1343. It is erroneous to 
assume that a sentence can never be adequate unless it is of imprisonment. Unless the sentence is so inade- 
quate as to have occasioned a failure of justice, the discretion of the Magistrate should not be interfered with. 
A. I. R. 1934 Nag, 117 (1) == 16 N. Ii. J, 194 = 35 Cr. h. J. 760 = 148 I. C. 884 = 1934 Cr. C.495. The High Court is 
slow to interfere where interference would involve the imprisonment of persons already discharged from jail, 
though that circumstance is no insuperable obstacle. The Court frequently declines to interfere in order 
to enhance the sentence on the mere ground that it would itself have passed a heavier sentence. A* 1. R« 1934 
liah. 613 = 35 P, L, R. 527 = 153 1. G, 449 ; A. I. R. 1929 Lah. 581 80 Cr. L. J. 300 = 114 I. C, 442 = 1929 Cr. C. 

90 J A. I. R. 1929 Lah. 194 = 30 Cr. L, J. 2 == 112 I. C. 769 == 11 A. I. Cr. R. 577. 

22. Service of notice upon accased [P. 976, u. 82]— When a case comes to the knowledge of the 
High Court by an appeal having been filed it is not desirable, if the appeal is admitted, to issue a notice 
at the same time on the accused asking him to show cause why the sentence should not be enhanced. 
The Court must first of all deal with the appeal on the merits and it is only after disposing of the appeal 
that it can consider whether notice to enhance the sentence should issue. A. 1. R. 1933 B. 163 ~ 35 Bom. L. R, 
174 = 1983 Cr.C. 465. In 58 B. 392 it was however held that the proper course would be for the Court giving 
notice to enhance the sentence, to admit the appeal so that the appeal and the notice could be dealt with 
together. Where such notice is given, the Court should not dispose of the appeal before the notice is heard. 
It would be legal for the High Court to issue notice of enhancement when admitting an appeal but at 
the same time it would be desirable if, before causing a notice to show cause against enhancement of 
sentence to be sent, the records of the case were sent for. 53 M. 583. 

Notice not necessary when accused already before There is nothing in s. 439 which requires 

that when accused persons are already before the Court by their Advocates or Pleaders it is nevertheless still 
incumbent upon the Court to issue notice to them to bring them before the Court a second time as it were ; still 
less to issue a rule calling upon them to show cause. 61 C, 6. 

23. Application fou enhancement of sentence hy private complainant [P. 977, n. 84]— The High Court 

does not ordinarily interfere on the application of a private conjplainant. 58 C. 964. But where the order against 
which complaint is made is the order of the Sessions Judge, it would not be possible to apply either to the 
Sessions Judge or the District Magistrate for enhancement of sentence. It is not intended by the Code that in 
these circumstances the only remedy of a complainant should be to apply to the District Magistrate to move the 
Government to apply for enhancement, because the Local Government will only apply for enhancement if 
the same is required in the public interest. The Court does not regard the question of enhancement only from 
the point of view of public interest but from the circumstances of the particular case before it. 53 A, 223. The 
words “ or which otherwise comes to its knowledge *’ are very wide and the High Court may enhance the sen- 
tence on the application of a private person who was the complainant in the lower Court, especially when the 
enhancement has not been unfairly or vindictively urged. 8 Rang. 578. In A. I. R. 1933 Oudh 421 10 0. W. N. 

903ss33 Cr, L« J. 118 s= 146 I, G. 577 = 1933 Cr. C. 1294 it was held that it was the part of the Crown not of 
individuals to ask the Courts to enhance sentences. 

24. Dismissal of appeal or revision from conviction is no bar to revision for enhancement of 
sentence. — The dismissal of the appeal from conviction by the accused is in no way a decision that the 
sentences should not be enhanced. The question of enhancement is entirely foreign to an appeal and can only 
be dealt with in the revisional jurisdiction of the High Court. An appellate judgment of the High Court need 
not be kept pending merely for the disposal of a rule for enhancement 10 Pat. 872 following 50 B. 783 ; 
55 A, 715. The same principle applies when a revision against conviction has been dismissed. The question 
whether the sentence should be enhanced was not before the High Court when the previous revision was 
decided and when the question of enhancement is subsequently raised the High Court would not be reopening 
a matter which it had already decided. 86 Bom. L. R. 954 == A. I. R. 1934 B. 471 = 153 I. C. 525 = 1934 
Cr. a 1313. 

25. High Court’s power to enhance sentence beyond power of trying Magistrate [P. 977, «. 86]— 
Kxcept in the specific case provided for in clause (3), the High Court’s powers of enhancement are not in any 
way restricted and the High Court is competent to inflict any sentence which appears to be proper irrespective 
of the limits of the powers exercisable by the trial Court. A, I, R. 1985 Ondh 289 = 1985 0. BT. H. 140 = 1933 
0. L. R. 109 = 154 L C. 93. 
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X.— EIGHT OF ACCUSED TO SHOW CAUSE AGAINST CONYICTIOH, SUB-SEC, (6), 

26, Sub-section (6) \_P, 977, 87] — When the accused is asked to show cause why the sentence 
should not be enhanced, he is entitled to appeal against both his conviction and the sentence, notwithstanding 
his plea of guilty. 12 Rang, 616. 

27, Accused cannot show cause against conviction when appeal or revision against conviction has 
been dismissed by High Court itself.— This sub-section does not apply to a convicted person whose appeal has 
been heard by the High Court itself. The hearing of the appeal means hearing all that the appellant desires 
to say against the conviction and the sentence passed by the lower Court and at the hearing of the rule for 
enhancement after disposal of an appeal by the High Court, the appellant is outside s, 436 (6) altogether. 
10 Rat. 872 following 50 B. 783; Bi B. 822. When a revision against conviction has been dismissed, in 
allowing the accused to show cause against his conviction when dealing with an application for enhancement 
of sentence, the High Court would be reconsidering what it had already decided. 36 Bom. L. R. 95i = A I. R. 
1934 B. 471 == 153 I. C. 525 = 1934 Cr. C. 1343. 

28, When trial was by jury, whether accused can go into evidence in showing cause agmnst convic- 
tion. — If a question of enhancement of sentence is before the Court, then the convicted person has only the 
same rights as regards challenging the actual conviction as he would have had if he had come before the 
Court by way of a regular appeal preferred by himself or by proceedings in revision instituted by himself. It 
follows that where a sentence has been passed after a verdict of guilty in a trial by Jury, the arguments on behalf 
of the convicted person before the appellate Court must be limited to matters referred to in s. 423 (2). 61 C. 6. 


SECTION 441. 

Kote. — Object of the section. — This section is not enacted to enable Presidency Magistrates to give 
fresh reasons for their decisions contradictory to those already given; but to enable them to supply reasons 
where in exercise of their privilege under s. 370 they have given no reasons at all. A. 1. R. 1930 H. 226 (1) = 
(1929) M. W. N. 893 = 3 M. Cp. C, 55 = 31 Cr. L. J. 460 = 122 I. C. 800 = 1930 Cr, C. 120 = 14 A I. Cp. R. 341 


CHAPTER XXXIII. 

Special Provisions relating to cases in which European 
AND Indian British Subjects are concerned. 


SECTION 443. 

Notes. — 1. Chapter applicable to trial of offences punishable with death or transportation also. — The 
plain and intended meaning of the words “ punishable with imprisonment ” is that in the case of aU serious 
offences for which a sentence of imprisonment might be passed as distinguished from petty offences punishable 
with fine only, the procedure prescribed by this chapter could be resorted to. 13 Lah. 765. 

2. Section not applicable to proceedings under s. 107.— The wording of the section obviously refers to 
an accused person charged with an offence punishable with imprisonment, and the time during which he can 
make a claim, before he is committed for trial under s. 213 or showing cause under s. 242 or entering on his 
defence under s. 256. The section does not contemplate anything like proceedings under s. 107 to which s. 242 
does not apply at all. A I. R. 1933 Lab. 1019 sa= 1933 Cr. C. 1556, 

3. Revision.— An order upholding a claim isrevisable by the High Court even though no appealis 
provided against such an order. A. I. R. 1933 Lab. 1019 = 1933 Cr. G. 1556. 


SECTION 446. 

Notes.— 1. Magistrate cannot cancel charge once framed.— This section appears to take away from 
the Magistrate the powers given him under s. 213(2) in cases which are to be tried under the special 
provisions of Ch. XXXIII, In this viewa person who has claimed a right to be tried as a European British sub- 
ject forfeits another valuable right, namely, a right to have a charge against him cancelled if in the opinion of the 
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Magistrate there is not a sufficient case to justify commitment. This may be so, but whatever may have been 
the intention of the Legislature in framing s. 446, the effect of that section is to debar a Magistrate from cancel- 
ling a charge which has once been framed against a person who has claimed to be tried as a European British 
subject and whose claim has been upheld under s. 443. 53 A. 690. 

2. Sub-section (1). Magistrate must consider whether there are grounds for discharging accused.— 
Before a Magistrate makes a commitment under sub-section (1) he must consider whether there are grounds for 
discharging the accused under s. 209 or s. 253 and he cannot do this without taking the evidence for the prose- 
cution. Commitment without such preliminary inquiry must be quashed. 12 Pat. 707. 

3. Sub-section (2). Magistrate’s decision that this chapter applies is final.— Sub-section (2) renders 
final a decision by a Magistrate that the case is one to which Chapter XXX HI applies, and the Sessions 
Judge has no discretion in the matter. 13 Lah. 756. 

SECTION 449. 

Notes— 1. AppUcability of the section 982, «. 2]— The decision in 3 Rang. 220 in so far as it was 
therein suggested or laid down that an appeal from the verdict and judgment in a trial held at the Sessions of 
the High Court would be under the provisions of s. 418, was overruled in 13 Rang. 104 (F. B.) 

2. Right of appeal under 8.449 [/». 982, «. 4] -The right of appeal under s. 449 (1) (^) depends not 
upon whether in certain circumstances the accused might have been tried under the provisions of Ch, XXXIJI, 
but whether he was in fact so tried. Unless the claim to be tried under Chapter XXXIII was duly made and 
had been determined by the Magistrate or by the Sessions Judge as the case might be, the right of the accused 
to be tried in accordance with the provisions of this chapter did not accrue. 13 Rang. 104 (F. B.) 

3. Limitation [P. 983, 5]— S. 449 does not create a right of appeal against acquittal. Such right is 
created by s. 417 and s. 449 in its application to appeals against acquittals, merely has the effect of enlarging 
the scope of such appeals in certain classes of cases. The period of limitation for an appeal under s. 417 is 
six months under Art. 157, Sch. I, Limitation Act, whatever may have been the form of trial. 61 C. 991, 


CHAPTER XXXIV. 

Lunatics. 

SECTION 464. 

Note. — Magistrate must inquire into fact of unsoundness [P. 984, «. 3]— Sub-section (1) cannot be 
regarded as directing that the inquiry shall be limited to an examination by a Civil Surgeon or other medical 
officer. The Court therefore ought to give an opportunity for the defence of rebutting the evidence given by 
the Civil Surgeon. A. I. R. 1933 Oudh 862 = 10 0. W. N. 719 = 34 Cr. L. J. 914 == 144 I. C. 1031 == 1933 Cr. C. 
1042. The mandatory provisions of this section require not only that the accused should be examined by the 
Civil Surgeon or other medical officer, but the Civil Surgeon or other medical officer should also be examined 
as a witness. Where a Magistrate examined not the Civil Surgeon, but the House Surgeon, who was not an 
officer empowered by the Local Government, the order was unsustainable. A. I, R. 1983 Sind 267 = 86 Cr. 
L. J. 200 ^ 146 1. C. 850 ^ 1933 Cr. C. 941. 

SECTION 465. 

Note.— Fact of unsoundness of mind at time of trial should first he decided [P. 985, n, 2]— The 
procedure in the case of lunacy at the time of the trial and lunacy at the time of the commission of the offence 
are entirely separate matters leading to different consequences and these two matters must not be confused 
together. The first point that a Court has to decide when an accused person is brought before it, who is 
suspected or alleged to be a lunatic and before the Court can even proceed with the trial for the offence alleged 
to have been committed, is whether the accused appears to be of unsound mind and consequently incapable 
oi making his defence. A. I. R. 1982 Oudh 190 1932 Cr. C. 373 = 9 0. W. N. 366 = 137 I. C. 800 = 38 Cr. L. J. 

M2===18 A.LCr,R. 319; A. 1. R. 1930 A.450 = L.R. 11 A. (Cr.) 107 = 31 Cr.L, J. 899 = 125 1.0.767 = 1930 
Cr, C. 870 = 14 A. I, Cr, R, 88. 
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SECTION 466, 

Note. — Nature of order to be made. —Under this section the accused can be released only on security 
being given that the accused shall be properly taken care of, etc. Where a Magistrate passed an order that 
the accused should be released provided “ a responsible gentleman comes forward to take care of her outside 
Karachi ” held that there was nothing in the section to empower the passing of such a conditional order 
which cannot be sustained. A. I. R. 1933 Sind 267 = 35 Gr. L. J. 200 =: 146 I. C. 850 = 1933 Gr. G. 941. 


SECTION 468. 

Note.— Gomrt should record the finding that it considers the accused capable of making his 
defence.— When proceeding to act under this section it is desirable that the Court should place it on the 
record that it considers the accused to be capable of making his defence stating the grounds on which it came 
to that conclusion. A. I. R. 1934 Lah. 123 = 35 Or. L. J. 869 = 148 I. G. 987 = 1934 Or. C. 239. 


CHAPTER XXXV. 

Proceedings in case of certain Offences affecting the Administration 

OF Justice. 


SECTION 476. 

Amendment. — In sub-section (1) — 

{a) to the first paragraph, the following protfiso shall be added, namely : — 

Provided that where the Court making the complaint is a High Court, the complaint 
may be signed by such officer of the Court as the Court may appoint” ; and 
(6) in the second paragraph, the word Chief” shall be omitted — Act II of 1926. 

L— SCOPE OP THE SECTION, 

Notes.— 1. Relation between s. 195 and s. 476. Is s, 476 supplementary to s. 195 ? [P. 994, «. 3]— Under 
the present law there can be no complaint by a private person and all complaints that can be filed in respect of 
offences mentioned in s. 195 and (c) must be filed by the Court. The rule which lays down the 

procedure for a Court to file a complaint is to be found in s. 476. S. 195 lays down the bar and s. 476 lays down 
the method for removing the bar. These two sections must therefore be read together. A complaint outside 
the provisions of s. 476 cannot be filed by any Civil, Revenue or Criminal Court under its inherent jurisdictioa 
S.476 and s. 195 (1) {c) have the same scope and the latter section does not comprehend offences which would 
be outside the purview of the former. 53 A. 804 (S. B.) ; 55 B. 461. See note 10, infra. 

2. Whether Court may make a complaint in respect of offences not mentioned in s. 195. — A Magis- 
trate is competent to make a complaint as a common informer, in respect of an offence not mentioned in 
s. 195 and which has come to his notice. A. I. R. 1933 Lah. 884 = 34 P. L. R. 1020 = 35 Gr. L. J. 86 = 146 I, C. 
387 = 1933 Gr. C. 1178. 

II.— COORTS EMPOWERED TO ACT UNDER THIS SECTION. 

3. What is a Court ? [P. 995, n. I'i-^See note 9 to s. 195. 

4. Section not applicable to Tillage Courts in Madras [See F. 995, n. 9]— A Village Court under the 
Madras Village Courts Act, 1889 cannot take action under this section as s. 77 of that Act makes the Criminal 
Procedure Code inapplicable to Village Courts except s. 403. (1934) M. W. N. 395. 

5. Competency of successor to take action nnder this section [P. 997, n. 12]-— A Court of law does not 
consist of the particular individual or individuals who may be presiding over the proceedings therein at any 
particular moment, but it is a permanent institution and therefore any judicial officer who sits in the Court 
is just as competent to deal with the matters coming before the Court as any other incumbent of the office. 
Therefore the words in the section “ such Court ” include the successor to the office. 58 C. 374. 
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6, Court to which case is transferred can complain.— If a case is transferred, not only the Court 
which originally received the forged document but any Court seiy.ed of the case may make a complaint. 

A* L R. 1930 M. 192 = (1930) M. W. N. 76 == 31 M. L. W. 384 = 3 M. Cr. C, 61 = 31 Cr. Ii. J. 986 == 126 1. C. 112 
1930 Cr. C. 192. 

7, Sessions Judge may make a complaint when offence committed before Additional Sessions 
Judge.— There is only one Court of Session in each Sessions Divison sitting at different places and manned 
by a number of Judges, An offence committed before the Additional Sessions Judge is therefore an offence 
committed in the Court of Session and the Sessions Judge is competent to make a complaint 88 C. 1117. 

8. Powers of appellate Court to institute proceedings under this section [P. 998, n, 13'\->-See note • 
16 to s. 195, 

IIL-LIMIT OP TIME FOR TAKING ACTION. 

9. Appropriate time for making an order under this section [P. 998, n: 15]— An order under this 
section should be made either at the close of the proceedings in the original trial or so shorlly thereafter that 
it might reasonably be said that the order under s. 476 was really a continuation of the same proceedings 
in the course of which the offence was committed. A. I. R. 1934 Ondh 272 = 11 0. W. N. 683 = 1934 0. L. R. 473 
:=c35 Cr. li. J. 908 = 149 I. C. 201 = 1934 Cr. C. 768 ; A. I. R. 1930 Lah. 316 = 31 Cr. L. J. 1136 = 126 I, C. 794 =» 
1930 Cr. C. 348. But no hard and fast rule can be laid down that in all cases an order for prosecution under 
this section must be set aside on the ground of delay. A. I. R. 1935 Oudh 113=1935 0. W«R. 28 = 1934 
0. L. R. 980 = 153 I. C. 346 = 1935 Cr. G. 203. 


lY.— IN RESPECT OF WHAT OFFENCES ACTION MAY BE TAKEN. 

10. Is it necessary that the person whose prosecution is ordered must be a party to the pro- 
ceedings? [P. 1001, n, 17]— According to the Bombay High Court, s. 195 being a disabling section, s. 476 
an enabling section, there is no reason why the powers under s. 476 should be strictly limited by reference 
to the disabilities imposed by s. 195. Once it is ascertained in judicial proceedings that there is an offence 
described in s. 195 (1) (^) and such offence appears to have been committed by a party to the proceedings, 
then, under s. 476, the Court can inquire into the matter and if it comes to the conclusion that other 
persons also, for example, witnesses are guilty of the offence, the Court can refer the whole case 
to a Magistrate for an inquiry and committal. This was so even under the old Code. 55 B* 461. 
But the view of the Madras High Court appears to be that s. 476 must be confined to the exact offences referred 
to in s. 195 so that offences under s. 195 (1) (^r) must be offences alleged to have been committed by a party.” 
61 M. L. J. 684 = (1931) M. W. N. 1047 = 34 M. L. W. 841 = A. I. R. 1932 M. 129 = 1932 Cp. C. 109 = 136 
L G. 48 = 17 A. I. Cp. R. 395 = 33 Cp. L. J. 218 following 42 M. 540 (F. B.) The language of s. 195 must be 
read in conjunction with the terms of s. 476 so tliat it is only in the case of offences committed by a party 
to the proceeding that the Court should take action under the latter section. 87 M. 682. See also A- L R. 1984 
Pesh. 81 (2) = 131 1. C. 697 = 1934 Cp. C. 1112; A. I. R. 1929 Iiah. 125 (2)= 29 Cp. L. J. 1061= 112 I. C. 965; 
6 Luck. 86. The Calcutta High Court has held that a person who was not a party gets no protection from 
cl. {c) of sub-section (1) of s. 195 and is not within the purview of s, 476 in respect of the offences mentioned in 
cl. (^). 58 C. 727. But an offence mentioned in s. 195 (1) [d) is not restricted to the parties to the proceeding 
like clause (.^r) of that section. Such an offence may be committed by a person who is not a party to the 
proceeding, but if the Court is satisfied that such an offence in relation to a judicial proceeding has been 
committed, it can lodge a complaint under s. 476 against any person committing the offence. A Court can 
therefore tile a complaint under s. 211, 1. P. C. not only against the actual complainant but also against one 
who was instrumental in getting such a complaint filed. 58 C. 346; A. I. R. 1930 C. 671=s52 C. L. J. 149 = 
31 Cp. li. J. 1145 = 127 I. G. 65 = 1930 Cp. C. 1063 = 15 A. 1. Cp. R. 77. 

11. Offences committed in or in relation to a proceeding in that Court [P. 1002, n. 20]— S. 476 
can only apply to cases where by reason of a provision in the Code, the Magistrate requires a complaint by a 
Court in order that he may take cognizance of the charge. The words “ in or in relation to a proceeding in 
that Court *’ means that the Court is not to take action where the offence has relation to a proceeding in some 
other Court. It is merely to identify the Court itself which is to take action under s. 476. 58 a 727. An 
offence described in s. 195 (1) (c) must in some manner have affected the proceedings or been designed to 
affect them, or come to light in course of them. An offence committed after the proceedings have terminated 
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but while the document is still among the Court records is wholly outside the scope of the provisions. 55 M. 
531. Action under this section can be taken only by the Court before whom the offence was committed. 
When no inquiry has been made and no order has been passed by that Court, neither the District Magistrate 
nor the Sessions Judge has jurisdiction to make an order directing the filing of a complaint 8 Luck. 838. 

12. Cases where offences were held to have been committed in op in relation to proceedings in Goart. 

—A Sessions Judge has jurisdiction to direct the prosecution of the accused for perjur>’ in respect of contradic- 
tory statements made before himself and before the committing Tylagistrate, for a statement by a witness at the 
preliminary inquiry is one made in relation to the subsequent proceedings in the Sessions Court 55 H. 536 5 
(1931) M. W. N. 1061 = 34 M. L. W. 377 « A. I. R. 1931 M. 778 = 4 M. Cr, C, 312 «= 61 M. L. J, 914 = 33 Gr. L. J, 
48 = 134 1. C, 1137. Where a witness in a case before a Special Tribunal resiled from the statement made 
by him under s. 164 before a Magistrate, the Special Tribunal is competent to make a complaint as the state- 
ment under s. 164 was made in relation to a proceeding before it. 16 Lah. 153. Statements made under s. 164' 
in the course of an investigation into an offence of murder which is triable only by a Sessions Court, must be 
held to be “ in relation to ” the trial in that Court. (1933) M. W. N. 100 = A. 1. R. 1933 M. 125 = 1933 M. Cr. C. 
25 1933 Gp. C. 157 ssa= 34 Cp. L. J. 92 = 140 I. C. 756 ; (1933) M. W. N. 896. The accused made a statement which 

was recorded under s. 164 that S was driving the car when the accident happened. It was subsequently found 
that C and not S was driving the car and C was prosecuted. In the prosecution against C the accused deposed 
that C was driving the car. An application was made to make a complaint against the accused for the false 
statement made under s. 164. Held, that the statement under s. 164 was made in relation to the case which 
was subsequently tried on that matter even though the Court which tried the case did not record the statement. 
65 M. L. J. 534 = (1933) M. W. H. 902 = 38 M. L. W. 564 == A. I. R. 1933 M. 767 = 1933 15. Cp. C. 270 = 1933 Cp. C. 
1373 == 147 I. C. 794. A complaint was made to a Sub-divisional Magistrate that certain persons had caused 
a false entry to be made in the Death Register. The Magistrate without examining the complainant referred 
the matter to the Inspector for inquiry and report. During the course of the inquiry the accused produced a 
post card found to be a forged document, for using which as genuine knowing it to be forged he was convicted 
by the Sub-divisional Magistrate. It was held that the user of a document in the course of the inquiry was user 
of it in or in relation to a proceeding in the Court of the Sub-divisional Magistrate and therefore that officer had 
no jurisdiction to take cognizance of it on a police report. A. 1. R. 1934 Pat. 156 = 15 P. L. T. 17 == 35 Cp. L. J. 
1309 = 151 1. C. 320 = 1934 Cp. C. 340. Where a decree passed by a Subordinate Judge was sent to the Collector 
for execution under s. 68, Civil P. C. and in the sale held by a Mamlatdar a forged receipt was filed showing 
adjustment of the decree, the offence of forging the document was committed in or in relation to proceedings 
in the Court of the Subordinate Judge and not in or in relation to any proceeding before the Mamlatdar consti- 
tuting a Court 59 B. 343. 

13. Gases where offences were held not to have been committed in op in relation to proceedings in 
Coupt,— Where a complaint was made to the Sub-divisional Magistrate against three persons and the Sub- 
divisional Magistrate transferred the case to the Bench Magistrates with reference to only two of them, the 
Bench Magistrates had no jurisdiction to make an order under this section to prosecute the complainant under 
s. 211, 1. P. C. at the instance of the person whose case was not transferred to them. 7 Lmck.222. When a 
charge is made by the complainant to the police against more than one individual and the police while charg- 
ing before the Court one or more of such individuals with the offence complained of, do not charge them all, 
the Court has no jurisdiction to take action under this section against the complainant in respect of those not 
so charged. The mere fact that the telegram sent by the complainant was exhibited and filed in the case does 
not make the contents of it a matter ‘‘ in relation to the proceeding ” in the Court, 55 M. 611 (F. B.) 

Y.— POINTS TO BE CONSIDERED BEFORE TAKING PROCEEDINGS. 

14. Court should find that it is expedient in theintepests of justice that an inquiry should be made.— 

It is only when the Court is expressly of opinion that it is expedient in the interests of justice that an inquiry 
should be made that an order under this section can be made. Where there is no such express finding, the 
order under this section must be vacated. A. L R. 1933 C. 147 = 1933 Cp. C. 224 =^144 I. G. 88 =s= 34 Cp, L. J. 
684 ; A, 1. R. 1930 C. 352 = 51 C. L. J. 208 = 126 1. C. 416 ; A. I. R. 1934 Oudh 272 11 0. W. N. 683 = 1934 

0. L. R, 473 = 35 Cp. L. J. 908 = 149 I. C. 201 = 1934 Cp. C. 768 ; A. I. R. 1929 Lah. 676 = 80 P. L. R. 392 == 
30 Cp. L. j. 666 = 116 I. C. 711 = 13 A. I. Cp. R. 99 ; 28 M. L. W. 774 =. A. I. R, 1929 M. 74 = 2 M. Cr. C, 35 = 30 
Cp. L. J* 370 = 114 I. C. 884. The mere fact that the statements made by a witness before the Magistrate under 
s. 164 and before the committing Magistrate, were undoubtedly contradictory to those made in the Sessions 
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Court does not make it incumbent on the Court to order prosecution. The Court must exercise proper judi- 
cial discretion having due regard to its reaction on the administration of justice. A. 1. B. 1933 Mag, 179 31 

Cr. L. 649 = 1933 O. C. 693 = 143 I. C. 747 5 A. I. R. 1933 Sind 412 = 1933 Cr. C. 1345 ; A. I. R. 1934 Sind 
153=;: 36 Cr.L. J< 10 = 152 I. C, 254 = 1934 Cr, C, 1147. The Code lays down that the Court should record a 
finding that it is expedient in the interests of justice that an inquiry should be made and therefore Courts should 
always make a record to that effect if that is their opinion, so as not to put the superior Courts to the task 
of discovering whether they mean something which they have not written. 56 157 ; (1984) M. W. N. 923. 

Although the provisions of this section are not mandatory but permissive, yet if the Court decides to make a 
complaint it must record a finding that in its opinion it is expedient in the interests of justice that an 
inquiry should be made. It would also be convenient and would save the time of an appellate 
Court if such a finding were expressly recorded. But an absence from the record of an express 
finding or a finding in the exact words of the section will not invalidate the complaint It is sufficent if the 
record shows clearly that the Court has applied its mind to the question and has come to the conclusion that 
an inquiry is expedient. A finding that the evidence given was false followed by a complaint would probably 
be sufficient to raise the inference that the Judge found that an inquiry was expedient. 58 C. 1117 ; A. L R. 1930 
Lah. 347 = 32 Cp. L. J. 60 = 127 1. C. 859 = 1930 Cif. C. 395. Merely to state that “ there is material for prosecution 
does not indicate that the Magistrate has in any way directed bis mind to the question as to whether the order 
is expedient in the interests of justice. 52 C. L. J. 52 = A. I. R. 1930 C. 705 = 129 L C. 110 =: 1930 Cp. C. 1105. 
It is not as if in all cases where the words of the section were not copied out in the judgment, the. High Court 
would necessarily interfere in revision. In particular, in cases where the offence is of considerable gravity it 
will be manifestly unreasonable to take the view that the Court can have directed a complaint without consider- 
ing whether it is expedient in the interest of justice so to do. 58 C. 965. To set aside the proceedings of the 
lower Court merely by reason of the absence from its order of the exact words of the section would be an over- 
refinement of technicality which might lead to a failure of justice. A. I. R. 1933 Pat. 718 = 14 P. li. T. 685 = 
1933 Cp. C. 1536 = 147 I, C. 712 ; 1935 A. L. J. 395 = A. 1. R. 1985 A. 608 (1)= 155 I. C. 490. When a complaint is 
filed under this section it is not necessary that besides the complaint the finding of the Judge that it is 
necessary in the interests of justice to make an inquiry should also be forwarded along with the complaint. 
The presumption is that all legal formalities have been properly complied with. A. I. R. 1933 Sind 37 = 26 
8. L. R. 105 = 34 Cp. L. J. 305 = 142 I. G. 74 = 1933 Cp. C. 166. 

15. Power given under tins section must be used with cape [P. 1004, n. 25]— This section is meant 
to provide safeguards against reckless prosecutions and therefore a certain amount of care should be taken 
before a prosecution is ordered. When the complaint is of an offence under s. 193, I. P. C. the sentence or 
sentences should be quoted and the opposite parties should be given a chance to show cause against the 
proposed prosecution. With reference to a charge under s. 207, I. P. C. it should be specifically stated how 
the offence has been committed. 1983 A. L. J. 1623 = A. I. R. 1934 A. 385 = 3 A. W. R. 285 = L* R. 15 A. (Cr.) 
166 = 35 Cr. L. J. 785 = 148 I. C. 866 = 1934 Cp. C. 464 = 21 A. 1. Cp. R. 304. Proceedings should not be under- 
taken at the instance of private persons unless the prosecution is clearly in the interest of the State and is 
reasonably certain to result in a conviction. 6 Luck. 86 . 

16. In cases of false charge, opportunity must be given to the person against whom action is 
contemplated, to prove his case IP 1005, «. 27]— It is settled law that no person should be proceeded against 
for making a false charge against another, unless he has been given an opportunity of substantiating his 
allegations by the Tribunal before which the charge is made and which proposes to take action against him. 
The Tribunal should come to a judicial finding that the allegations are prima fade false after giving an oppor- 
tunity to the person concerned to prove his allegations before it. 18 Lah. 568. But a conviction had without 
gi\ang such opportunity cannot be held to be illegal. A. I. R. 1984 Rang. 21 = 35 Cr. L, J. 1259 = 151 L C. 186 
= 1934 Cr. C. 182. Where the Magistrate has discharged the accused under s. 253 holding that the case 
against the accused is groundless, and he has before him the report of the police in support of his view, it is 
not necessary that he should again ask the complainant to prove his ca.se. 58 C. 346. 

17. There must be clear prima fade case against accused [P. 1005, n. 28]— The words that the 
Court must be of opinion that it is expedient in the interests of justice that an inquiry should be made, are 
the key-note to the section and in order to prosecute a man for perjury it must be shown that he has not 
merely given evidence which is contradictory, but evidence which is intentionally false. There must be a 
strong prima fade case which can serve as a foundation for making a complaint or for ordering an inquiry. 
A. L R. 1932 B. 551 — 34 Bom. L. R. 1247 = 34 Cr. L. J. 33 = 140 I. C. 619 = 1982 Cr. C. 783 5 A. I. R. 1984 Ottdh 
37T = 11 0. W. H. 1058 = 1934 0. L. R. 707 = 35 Cr. L. J. 1277 = 161 I. C. 290 = 1934 Cr. G. 1163. 
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YI.— NECESSITY FOR PRELIMINiRY INQUIRY. 

18. Holding of pveliminavy inquiry is only discretionary [P, 1007, n. 33] — Under the present section 

a Magistrate filing a complaint, is no worse oS than a private prosecutor and there is no necessity that there 
should be a preliminary inquiry before process issues. A. I. R. 1931 Pat. 302 = 1931 Cr. C. 723 == 133 I. C. 172 
= 12 P. li. T. 710 = 32 Cr. L. J. 1023. A preliminary inquiry is only discretionary. A, I. R, 1934 Pat. 538 s=s 15 
P. li. T. 694 = 36 Cr. L. J. 26 = 152 I. C. 228 = 1934 Cr. C. 1191 ; A. L R. 1935 Oadh 113 1935 0. W. N. 28 = 1934 

0. L. R. 980 = 153 I. C. 346 == 1935 Cr. C. 203 ; 8 Rang. 25. But although a preliminary^ inquiry may not 
legally be necessary, it should in common prudence be held by every Court before it passes an order under 
this section. 51 C, L. J. 45 ^ A. I. R. 1930 C. 282 = 127 1. G. 265 = 1930 Cr. G. 362 ; 58 a 374. 

19. When preliminary inquiry desirable \P. 1007, n. 34] — Where the false evidence is alleged to have 
been given before an arbitrator and the Judge to whom an application is made under this section has not heard 
the evidence in the course of the trial himself, a preliminary inquiry is desirable. 58 C. 215. 

20. Preliminary inquiry should be made by the Court itself.— It is not open to a Civil Court, if it 
thinks that some preliminary inquiry is necessary, to proceed upon the basis of an inquiry by the police. The 
section contemplates that the inqiiiiyf should be made by the Court itself. As obser\'ed by iVallery J. in 
50 M. 660 the nature, method and extent of the preliminary inquiry are entirely at the Court’s discretion. The 
inquiry need not be such as to satisfy the Court that an offence has been committed but merely that an ofience 
appears to have been committed. 58 C, 727. In 58 C. 346 it was held that the preliminary inquiry may be 
conducted by the Court either by itself or by any other method available. 

21. Practice and procedure in preliminary inquiry [/! lOOS, n. ZQ'\--Perso?t against whom application 
is made need not be heard in prelimmary inquiry — The person against whom an application is made need not 
be given an opportunity of being heard upon the preliminary^ inquiry as he will have every' opportunity of 
being heard by the Magistrate hearing the complaint 58 C. 215, There is nothing in the section making it 
obligatory on the Court to issue notice before taking action under the section. A. I. R. 1935 Oudh 113 == 1935 
0. W. N. 28 a=5 1934 0. L. R. 980 = 153 I. C. 346 = 1935 Cr. C. 203. Where the Magistrate failed to record a 
finding as to the expediency of filing a complaint and the Sessions Judge remitted the proceedings to the 
Magistrate for recording such a finding, and the Magistrate then recorded such a finding without giving 
notice to the parties, the order was held to be legal. (1934) M. W. N, 192, 

YIL— PRACTICE AND PROCEDURE OP COURT SENDING CASE. 

22. Finding and complaint may be contained in the same order.— Where in the same document the 
Judge has set forth the particulars in respect of which he considers that false evidence was given and the 
nature of the proofs that that evidence was in fact false, the document serves the double purpose of a finding 
that it is expedient in the interests of justice that an inquiry should be made and also a complaint and is a 
sufificient compliance with the requirements of the section. 54 M. 331. 

23. Court may direct prosecution when moved by stranger [P. 1009, 41]— Under the wording 
of the section there is no‘ restriction made as to the persons by whom an application can be made and 
therefore a pleader is none the less competent to make an application. Proceedings under this section 
are not matters inter partes. The section definitely contemplates action by the Court on its own initiative. 
Therefore an irregular application does not debar the Court from acting in the matter at all. 58 C. 374. 

24. Application to complain once dismissed can be re-entertained. — It has been the law in Madras 
since the decision in 29 M, 126 (F. B.) that a Magistrate can dismiss a complaint under s. 203 and rehear it 
on the following day. It would seem to follow that he is equally competent to dismiss an application to 
complain and to re-entertain it later. 61 M. L. J. 686 = (1931) iff. W. N. 1048 = 34 M. L. W. 629 = A. I. B. 1932 M. 
130 = 4 M. Cr. C. 349 = 1932 Cr. C. 109 = 33 Cr. L. J. 272 = 136 I. C. 313 = 17 A. I. Cr. R. 464 ; See also 8 Pat, 736 ; 
A. I. R. 1935 Pesh. 1 = 1935 Cr. C. 81 = 153 I. G. 947 ; A. I. R. 1930 Sind 315 = 24 S. Ii, R. 446 = 1980 Cr. C. 1147. 

25. Should the order specify the offence? [See P, 1009, n, 42]— Sections 476 and 195 are intended 
really to prevent indiscriminate prosecutions under the various sections mentioned therein. Once the bar 
is removed, there is no difference between the cases mentioned in ss. 476 and 195 and any other case, e.g.^ 
if a complaint is filed under s. 471, 1. P, C. and it appears that some other offence has also been committed, 
it is not necessary to have a fresh complaint. A. I. R. 1934 Pat. 536 = 15 P. L. T. 694 = 36 Cr. L. J. 26 as? 

22 
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152 L Cu 228 = 1934 Cr. C. 1191. When a valid complaint is made under this section the Court to which the 
complaint is made is entitled to take cognizance of all or any of the offences that may be alleged, even 
though the numbers of the sections may not have been given in the complaint. (1933) M. W. N. 1261. 

26. Oi^der sending case must not be vague [P. 1009, «. 42]— A complaint under s. 195 read with 
this section should disclose the Court before which and the occasion on which the offence is alleged to 
have been committed. A. I. B. 1932 Fat. 243 = 13 F. Xi. T. 370 =; 1932 Cr. G. 640 = 139 1. C. 543 as 33 Cr. L. J. 860. 
In a complaint of giving false evidence, the Court should describe with sufficient precision the passages 
in the deposition of the accused as a witness, which are alleged to amount to false evidence. 28 M. It, W. 774 sa 
A. I. B. 1929 M. 74 = 2 M. Cr. C. 35 = 30 Cr. L. J. 370 114 I. 0. 834 ; A. I. B. 1930 Bang. 153 31 Cr. L. J. 1060 

^ 126 1. C. 530 1930 Gr. C. 585. 


IX.— REYISION OF ORDERS. 

27. High Court will not ordinarily interfere with the discretion of the lower Court [See P loi3, 
58]— The question of the propriety of the prosecution is in the first instance a matter for the discretion 

of the Courts affected, a discretion with which the High Court in revision would not lightly interfere. A. I, R, 
1932 Fat. 243 = 13 P. h. T. 370 = 1932 Cr. C. 640 == 139 I. C. 543 «= 33 Cr. L. J. 860. The High Court ought to be 
very reuctant to interfere with an order under sections 476 or 476-B, where the Court which makes the order 
seems to be fully conversant with all the facts of the case ; and if the High Court is satisfied from the materials 
before it that the case is one where there ought to be a prosecution, it does not seem necessary or even 
desirable that the High Court should send back the case to the Court which heard the matter on appeal, 
merely because there has been some irregularity, 58 C. 402. 

28. Fowev of High Court under s. 439 to revise orders made by Courts other than Criminal [/>. ioi4, 

«. 59, See also P. 1018, n, 6]— When an order under s. 476 is passed by a Civil or Revenue Court, s. 439 has no 
application, but the High Court can exercise its revisional power under s. 115, Civil P. C. All such applications 
under ss. 476, 476’A and 476-B originating in Civil Courts must therefore be dealt with according to the -provi- 
sions of the Civil Procedure Code. If the provisions of the Civil P. C. do not apply, the provisions of the 
Criminal Procedure Code under Ch. XXXI are applicable except where it is clear from the sections themselves 
that the provisions are restricted to matters arising solely under that Chapter. S. 476-B is not intended to be 
exhaustive but provides powers supplementary to those given under Ch. XXXI. 59 C. 68 ; A. I. B. 1985 Oudh 
59 ==. 11 0. W. N. 1469 = 1934 O. L. R. 949 = 153 1. C. 104 = 1935 Cr. C. 118. According to the Allahabad High 
Court, a revision against an order of a Civil Court acting under s. 476, Cr. P. C. can only lie under s. 115, Civil 
P. C. and s. 439, Cr. P. C. has no application, 81 A, 344. See also 88 C. 374, Where the District Munsiff ordered 
a complaint to be filed but the District Judge on appeal withdrew the complaint, he/d that an application in 
revision against the order of the District Judge was governed by s. 115, Civil P. C. A, I. R. 1934 Pat. 55 (1) 
1934 Cr. C. 83 — 147 I. C. 535 35 Gr. L. J. 482. It was however held by a Full Bench of the Lahore High Court 

that where a Civil, Criminal or Revenue Court refuses to make a complaint and the appellate Court accepts 
the appeal, revision lies to the High Court under s. 439, Criminal Procedure Code. 13 Iiah. 842 (F. B.); 
S^e also A. I. R. 1931 Lah. 105 32 F. L. R. 46 1931 Cr. C, 169 = 131 1. C. 216 = 32 Cr. U J. 647 =« 16 A. I. Cr. r! 

282 ; A. I. R. 1929 Lah. 676 = 30 P. L. R. 392 = 116 1. C. 711 = 30 Cr. L. J. 666 = 13 A. I. Cr. R. 99. 

A Deputy Commissioner entertaining an appeal under s. 476-B against a complaint made by the Land 
Registration Deputy Collector has a dual capacity, a Revenue Officer as also a District Magistrate. His 
order can be revised under s. 489, in so far as the Deputy Commissioner must be taken to have acted in his 
Magisterial capacity and in any event the High Court can interfere under s. 107, Government of India Act. 

A» I. R, 1981 Fat 411 = 12 F. L. T, 671 «= 1931 Cr. C. 999 ==; 33 Cr. L. J. 141 = 185 I C. 513. 

X.— STAY OF PROCEEDINGS. 

29. men stay of Criminal Proceedings desirable [P 1015, n. 65]- Proceedings under s. 476 need 
not be postponed till the disposal of the Civil appeal, if any, against the order of the Munsiff who found the 
document to be forged, and who accordingly made a complaint under this section. A. I. R. 1980 C, 578 == 81 Cr. 
L. J. 1154 « 127 I. C. 64 = 1930 Or. C. 892 5 A. I, R, 1930 Fat. 194 = 80 Cr. L, J. 1144 «= 120 I. C. 45. Where 
a person has filed an appeal against the order of the lower Court finding a receipt filed by him to be 
false and meanwhile at the instance of the complainant the original Court made a complaint against him 
und^ s. 476 of offences under s. 467 read with s. 471, 1, P. C in ordering stay of proceedings, the question to be 
con^dered is in whiqh way the balance of convenience lies, and in a case like the above the proper order to 
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make would be to order the criminal case to proceed and the evidence to be duly recorded, but final orders 
should not be passed till the civil appeal is decided. JL I. R. 1931 Lah, 49 = 130 I. G, 631 — 32 P. L. R. 303 = 
1931 Cr. G. 113 = 32 Cp. L. J. 584. 


SECTION 476.A. 

Note. — Where an offence was alleged to have been committed before the Subordinate Judge as Elec- 
tion Commissioner, it is open to the District Judge to make a complaint of that offence under this section 
being the principal Court having ordinary civil jurisdiction within the local limits of whose jurisdiction, the 
election Court was situate. (1935) M. W. N. 152 ( 2 ). 

SECTION 476-B. 

Notes.— 1. Scope of the section.— It is the intention of the Legislature that the remedy open to a person 
aggrieved by a complaint under s. 476 should be limited to an appeal under this section and that it is not per- 
missible to call the complaint in question in the course of an appeal against conviction. 55 G. L. J. 336 = 1932 
Cp. C. 545 = 140 1. C. 544 = 34 Cp. L. J. 39 = A. I. R. 1932 G. 545 ; 49 G. L. J, 193 = A. I. R. 1929 G. 203 == 30 Or. 
li. J. 656 = 116 I. C. 632 = 13 A. I. Cp. R. 73. 

2. Duty of the appellate Coopt ondep s. 476-B [/*. 1017, «. 3]— The appeal is not against the finding 
that it is expedient in the interests of justice to make a complaint. The mere fact that a complaint has been 
made, opens the way to an appeal whether or not there is such a finding. 8 Rang. 25. If the appellate Court 
finds that the materials on the record did not justify the hope that the prosecution would end in the conviction 
of the accused person, it could properly refuse to sanction the prosecution. It is not necessary that it should 
also find that it was not expedient in the interests of justice that the trial should proceed. 1934 A. L. J. 870 = 
A. I. R. 1934 A. 1065 = 4 A. W. R. 342 = 1934 A. L. R. 923 = 152 I. C. 34. But if the appellate Court should order 
a prosecution, the condition laid down in s. 476 that before ordering a prosecution the Court should find that 
it is expedient in the interests of justice that an inquiry should be made and that it should record its finding on 
that point equally applies to the appellate Court when acting under s. 476-B. A. I. R. 1931 Sind 115 = 25 S. L. 
R. 68 = 1931 Off. C. 733 = 134 I. C. 1007 = 33 Or. L. J. 43. 

3. Appeal lies to the Court to which such former Coiirt is subordinate within the meaning of s. 195 (3). 
—The determination of the superior Court, is not confined to the decrees which are appealable. Even though 
the suit was one in which no appeal lay to any Court, the Court to which an appeal would lie if an appealable 
decree had been passed, will be the appellate Court for the purposes of this section. A. I. R. J930 A, 407 = 19S0 
A. L. J. 1010 = L. R. 11 A. (Cr.) 101 = 31 Cr. L. J. 898 = 125 I. C. 753 = 1930 Cr. C. 631 = 14 A. I. Cr. R. 52. 

(i) Appeal from the Assistant Sessions Judge lies to the Sessions Judge— this section the 
appeal from the order of the Assistant Sessions Judge lies to the Court to which it is subordinate, within the 
meaning of s. 195 (3), that is, the Court to which appeals from such Court ordinarily lie. An appeal from the 
Assistant Sessions Judge lies to the Sessions Judge and in certain cases to the High Court. But ordinarily an 
appeal from the Assistant Sessions Judge lies to the Court of Session even though an Assistant Sessions Judge 
is a member of that Court. If it also ordinarily lies to the High Court, proviso (cz) to s. 195 (3) applies and the 
appeal under s. 476-B must be held to lie to the Court of inferior jurisdiction, namely, the Court of Sessioa 
60 C. 596. 

{ii) Appeal Jrcnn District Munsiff^s order must be heard by District Judge-^Va^ Court of the District 
Judge is the only Court to which that of the Munsiff is subordinate within the meaning of s. 195 (3) and the 
District Judge has no power to transfer an appeal under this section to the Subordinate Judge for hearing. 
A. I R 1933 Pat. 179 ( 2 ) = 14 P. Ij* T. 131 = 34 Cr. £i. J. 410 = 1938 Gr. C. 510 = 142 I. C. 621 5 A. 1. R. 1934 Pat. 
366 *==* 15 P. L. T. 303 =- 35 Cr. Ii. J. 1061 = 150 I. C. 239 = 1934 Cr. C. 798 ; A. I. R, 1935 A. 212 = 1935 A. L. J. 
66 = 1935 Cr. C, 255 ; 1935 A, L. J. 473 = A. L R. 1935 A. 440 ; 1935 A. L. J. 476 = A. I. R. 1935 A. 446 ( 2 ). But see 
51 A. 344. In 57 C. 831 it was held that a District Judge to whom an appeal has been preferred under this 
section has power to transfer the same to the Additional District Judge. 

{Hi) Appeal from order oj Munsiff and Subordinate Judge whUe exercising Small Cause jurisdiction 

lies to the District Judge— K Small Cause Court is a Court from the orders and decrees of which no appeal 
ordinarily lies, and this applies whether the Court is a regular Small Cause Court or is merely the Court of a 
Munsiff invested with special powers as a Judge of the Small Cause Court. The appeal from such an order 
lies to the principal Court having ordinary Original Civil jurisdiction, that is, the District Judge, The District 
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Judge has to dispose of the appeal himself and not transfer it to the Subordinate Judge. 1935 A, L. J, m ^ 
A. L R* 1935 A. (2) ; 1935 1. L. J* 671 = A, L R- 1935 A. 573. The Court of a Subordinate Judge exercising the 
powers of a Small Cause Court is also subordinate to the Court of the District Judge, and an appeal lies to the 
latter Court. A. 1. R. 1929 Oudh 615 = 6 0, W. N. 848 = 31 Gr. L. J. 205 = 121 L C. 90 =: 1929 Cr. C. 689. 

(«z/) Appeal from order of District Magistrate lies to Sessions Judge— hc^Qxd:\\\g to s. 17 a District 
Magistrate is not subordinate to the Sessions Judge except to the extent and in the manner expressly provided 
in the Code, but as a Court, the District Magistrate’s Courtis only a Court of a Magistrate, First Class, and is 
subordinate to the Court of the Sessions Judge for the purposes of s. 195 (3). An appeal therefore under s. 476-B 
will lie to the Court of the Sessions Judge from an order passed by the District Magistrate under s. 476- A. A. 1. R. 
1929 Nag. 97 (F. B0 = 25 N. L. R. 1 = 30 Gp. L. J. 550 = 116 1. C. 77 = 12 A. 1. Or. R. 345. 

( 2 /) When a complaint is filed by the Collector in respect of an offence committed in or in relation to a 
rent suit under the Agra Tenancy Act, an appeal lies to the District Judge under this section. 1934 A.L. J, 
867 = A. L R. 1934 A. 886 = 4 A. W. R. 241 = 1934 A. L. R. 733 « 85 Cr. L. J. 1136 L. R, 15 A. (Cp.) 169 « 
1934 Cp. a 1116 =r 150 I. C. 775. 

4. Appeal lies even if the complaint is filed by the ConPt suo moiu.—T^at terms of the section does 
not support the view that an appeal will lie only when the complaint is made at the instance of an applicant. 
Under the present section the procedure has been radically altered from what it was under the old section and 
any analogy between the tw'o is likely to be misleading. 54 M. 331 {dissenting from A. I. R. 1929 Lah, 9 s== 113 
I. C. 537 === 30 Cp. L. J. 163) ; 52 A. 79 ; 11 Lah. 55. 

5. Supepiop Court itself to make the complaint.— There is no provision in law by which the Sessions 
Judge can direct the Additional District Magistrate to prefer a complaint under s. 476-B. The superior Court 
may itself make the complaint A. I. R. 1931 M. 768 = 1931 Cp. C. 928 = 134 I. C. 1216 = (1931) M. W. N. 713 =s 
33 Cp. L. j. 51. 

6. Whether an appeal lies to the High Court under this section from an appellate order making a 
complaint which the original Court refused to make [P. 1017, «. 6]— The natural construction to place on the 
words of the section is that only one appeal should lie, and that when an appellate Court has made a complaint 
under this section, or has refused to make a complaint, no further appeal should lie to the High Court 
53 A. 416 ; 53 A. 594 ; A. 1. R. 1929 A. 898 = L. R. 10 A. (Cr.) 147 = 30 Cr. L. J. 1148 = 120 1. C. 116 r=: 1929 Cr. C. 
490 = 13 A. 1. Cr.R. 1. Under s. 476-B a right of appeal is given to the person against whom “ such a com- 
plaint ” has been made, and “ such a complaint” means in the context, a complaint under s. 476 or s. 476-A 
and the section does not in terms give a right of appeal against a complaint made under the section itself, 
that is under s. 476-B. There is therefore no right of appeal to the High Court from the appellate order of 
the lower Court, of whatever character that order may be. 59 B. 340. But it was held by the Patna High Court 
that having reference to s. 195 as it formerly stood, the Legislature intended that when a Court orders a prosecu- 
tion under s. 476-B, there should be in law an appeal to the High Court. 10 Pat. 446. 

7. Pvoceduve on appeal and powers of the appellate Court. 

(i) Power to order remand— procedure on an appeal under this section must be procedure on 
an appeal under the Code. It follows therefore that as the Code provides no remand, the appellate Court 
cannot make a remand to the trial Court But the appellate Court may itself make an inquiry in a case where 
it comes to the conclusion either that the trial Court has made no inquiry at all or has made a defective inquiry. 
^ iiah. 342 (F. B.) Once the appellate Court accepts the appeal under s. 476-B, it becomes functus officio and 
no order can be made directing the lower Court to make a further inquiry into the alleged commission of the 
offence. A. 1. R. 1935 Oudh 59 = 11 0. W. N. 1469 == 1934 0. L. R. 949 = 153 I. C. 104 =sa 1985 Cr. C, 113, 

Contra— An order of remand by the appellate Court and a complaint filed by the lower Court after 
further inquiry was not only not contrary to any positive prohibition contained in the Code, but was in strict 
conformity with it. Even if it were an irregularity the defect was cured by s. 537. A. I. R, 1980 Sind 315 = 24 
S. L. R. 446 = 1930 Cr. C. 1147 . The provisions of Chapter XXXI are applicable to an appeal under s. 476-B and a 
remand for proper disposal is competent under clauses {c) and {d) of s. 423. 57 M. 177 (F. B.) ; 65 M. L. J. 834 = 
(1933) M. W. N. 902 = 38 M. Ii. W. 564 = A. I. R. 1933 M. 767 = 1933 M. Cr. C. 270 == 1983 Gr. C. 1373 ===14r I. C. 794. 

An appeal to the District Judge from the order of the Munsiff is governed by order 41, Civil Procedure 
■Code and the District Judge has therefore power to remand the case to the lower Court. 49 C. Ii. J. 874 *= 

jfl?9 C, 428«= 1929 Cr. C.54. 
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{it) power to take additional evidence — The calling for further evidence is not permissible under 
s. 428. 57M, 1T7 (F, B.) The appellate Court could not take additional evidence under s. 428 because that 
section is specifically limited to appeals under the chapter in which it occurs, but the appellate Court could 
take all evidence necessary for making or completing the preliminary inquiry. 13 Lah. 342 (F. B.) The 
appellate Court in such cases, has inherent jurisdiction to take additional evidence. A.LH. 1931 Sind 115 = 
25 S. L. R. 68 = 1931 Gr. G 733 134 I. a 1007 = 33 Cr. L. J. 43* 

. (m) Power to dismiss appeal summarily—SA2\ applies to all appeals unless it is specifically provided 

otherwise. Hence a Magistrate is entitled to dispose of an appeal under this section summarily. A. I.R. 1931 
Pat* 144 = 12 P. L. T. 336 == 32 Cr. L* J.735 ^ 131 1. G. 536 1931 Cr. G. 360 = 16 A. 1* Gr. R. 348 ; 65 M. L. J. 534 

= (1933) M. W. N. 902 = 38 M. L. W. 564 = A. I. R. 1933 M. 767 =r 1933 M. Cr. C. 270 = 1933 Or. G. 1373 === 147 1, a 
794 $ 58 C. 402. The appellate Court ought to go into the merits of the case as it is bound to do in all appeals 
before it 57 C. 500. The appellate Court if it happens to be the District Judge, cannot dismiss the appeal 
summarily under O. 41, R. 11, Civil P. C., as an appeal under s. 476-B. Cr. P. C. is governed by that Code 
and the records must be sent for and notice issued to the parties concerned. 51 C. L. J* 45 = A. 1. R. 1930 
C* 282 = 127 I. G. 265 = 1930 Cr. C. 362. 

{iv) Power to stay proceedi? 2 £^s—Even if s. 476-B be read with Chapter XXXI of the Code, an order for 
stay of criminal proceedings cannot be passed in an appeal, under s. 423. The District Magistrate cannot 
therefore stay the criminal proceedings pending before the Sub-divisional Magistrate, under this section. 

A. I. R. 1931 Pat. 411 = 12 P. li. T. 671 = 33 Cr* Ii. J, 147 = 135 1. C. 513 = 1931 Gr. C. 999. 

8. Procedure— Each accused should prefer separate appeaL— Under this section an appeal may be 
preferred by “ any person against whom a complaint has been made.” It is not stated that an appeal lies from 
an order directing a complaint to be made. Where separate petitions have been filed against the several 
accused, even though the Court passes one order disposing of them all, each accused should prefer a separate 
appeaL (1933) M. W. N, 100 = A. I. R. 1933 M. 125 = 1933 M. Cr. C. 25 = 1933 Cr. C. 157 = 34 Cr. L. J. 92 = 
140 I. G. 756* 

9. The provisions of s. 367 regarding contents of judgment, applies to judgments in appeals under 
this section.— Where in an appeal under this section the appellate Court passed the judgment “Heard the 
appellant I do not think it necessary to direct prosecution of the respondent in this case. Appeal dismissed ” 
it was held that the judgment did not fulfil the requirements of law. The provisions of s 367 will apply to 
appeals under s. 476, -B. Even if the Civil Procedure Code were applicable, the result would be the same, as in 
that case O. 41, R. 31 w^ould apply. 35 C. W. 660 = 1931 Cr. C. 606 = 133 I. C, 672 = 32 Cr. Ii. J. 1045 = A. I. 
R* 1931 G. 454. 

10. Revision. See notes 27 and 28 to s. 476. 


SECTION 480. 

Note.— When there is no intention to insult there can he no contempt [jP, 1020, n. 5]— Where a Sessions 
Judge fined an assessor on the ground that he was improperly dressed by not wearing a coat, it was held that 
there being no rule as to the dress of assessors and there being no suggestion that the particular dress 
offended against any rule of public decency or was intended to be insulting to the Court, the Judge had no 
jurisdiction to fine the assessor. A. I. R. 1933 B. 478 = 35 Bom. L. R. 1025 = 1933 Cr. C.1552 = 146 I. G. 550 = 
35 Gr. Ii. j. 107. 

SECTION 481. 

Note.— Sub-section (2) is mandatory [P. 1022, n, 1]— Omission to set forth the particulars as required 
by sub-section (2) is not merely an irregularity which could be corrected by the application of s. 537, but 
is fatal to the proceedings. A. I, R. 1931 Nag. 193 = 14 N. L. J. 106 = 1931 Cr. C. 831 = 134 I. G« 684 = 32 
Cr. Ii. j. 1221. 

SECTION 487. 

Uote.— Where a Magistrate drew up proceedings under s. 174, 1. P. C. against a witness for not appear- 
ing to give evidence in another case on the date on which he was summoned to appear, the Magistrate could 
not himself try and convict the accused even if the accused consents to the trial by the same Magistrate, 

A. I. R. 1984 Lah. 545 (1) = 33 P. L. R. 454 = 153 1. C. 514 = 1934 Cr. Q. 865. 



174 


SUPPLEMENT TO SOHONI^S COMMENTARIES. 

CHAPTER XXXVL 

Of the Maintenance of Wives and Children. 


[Chap. XXXVI, 


SECTION 488. 

I.— SCOPE AND NATURE OF PROCEEDINGS. 

Notes.— 1. Applicability of section to parties governed by special marriage laws [P. 1031, n. 8]— 
Sa>nbtmdham Independent of any legislative enactment, the law of Malabar does not recognise 

marriage as a legal institution, the relation being in truth not marriage but a state of concubinage into which 
the woman enters of her own choice and is at liberty to change when and as often as she pleases. The off- 
spring of such a connection would be entitled to an order for maintenance against the father, only if and when 
the mother’s thavazhi or tarwad is unable to maintain them. 65 M. L. J. 629 = (1933) M. W, N. 1276 38 

M. li. W. 587 ^ A. 1. R. 1933 M. 794 = 1933 M. Cr. C. 337 = 34 Cr. L. J. 1159 =r: 145 I. C. 970 = 1933 Or. C. 1399. 

IL— JURISDICTION AND COMPETENCY OP COURTS. 

2. Jurisdiction— 'fflhere the person “resides or is or last resided” [P. 1031, See 10]— Where the 
parties left their permanent residence and came to another place where they stayed for two months and after 
returning from that place, the husband married another wife and the former wife applied under this section, 
to the Court at the place where they temporarily resided for two months, it was held following 54 B. 548, that 
the Court where the temporary residence took place had jurisdiction. A. I. R. 1932 Nag. 85 (2) = 15 N. L. J. 
24 — 1932 Cp. C. 435 = 140 I. C. 394 = 34 Or. L. J. 32, When the parties last resided together in Trichiiiopoly 
District, even though the husband was permanently employed in Nagpur, the Magistrate at Trichiiiopoly had 
jurisdiction to entertain an application under this section. (1935) M, W. N. 475. 

3. Wrong Court IP. 1031, n. 11- A]— The order under s. 488 will not be vitiated merely because the 

proceedings were held in a wrong district. S. 531 and not s, 530 (n) applies to such cases. 49 0. L. J. 205 = 

A. 1. R. 1929 C. 336 = 30 Cr. h. J. 525 = 115 I. C. 602 = 12 A. I, Cr. R. 343. 


III.— CONFLICT OF ORDERS OP CIYIL AND CRIMINAL COURTS. 

4. Consent order tinder s. 488 is no bar to civil suit for restitution of conjugal rights.— An order 
under s. 488 is no bar to a civil suit for restitution of conjugal rights and it makes no difference whether such 
an order was made after contest or by consent, unless it were expressed in the consent given, that the consent- 
ing party agreed that in all circumstances the wife should live apart from the husband and she should be 
entitled to the maintenance agreed upon. 54 M. 558. 

5. Pendency of civil suit for restitution of conjugal rights no bar to order under this section.— 
Where the husband has filed a suit for restitution of conjugal rights, the Civil Court has no jurisdiction to 
restrain the opposite party by an injunction from pursuing her remedy in the Criminal Court. A. I. R. 1930 C. 
753 === 32 Cr. L. J. 232 = 129 1. G. 103 = 1930 Cr. G. 1153. 

6. Existence of Civil Court’s decree for maintenance, not a bar to order under this section.— The 
mere fact that a Civil Court has passed a decree for maintenance is no bar to an application under this section 
whenthe Civil Court’s decree has become unexecutable owing to the husband having applied to be adjudi- 
cated insolvent 31 Bom. L. R. 1366 ~ A. I. R. 1930 B, 444 *=5 31 Cr. L. J. 609 = 124 I, C. 127. 

17.— CONDITIONS NECESS&RY FOR AN ORDER FOR MAINTENANCE. 

7. Any peCBon having sufficient means may be directed to maintain his wife or o hiid [ P. 1034, n. 22]— 
By becoming a SadAu a person cannot get over his liability under this section. Where marriage involves 
status, a person by taking vows and becoming a SadAu cannot affect the status of his wife and turn her from a 
married woman into an unmarried woman. But if he can prove that by reason of the vows which he has 
taken he is incapable of holding property or of earning any money which wiU enable him to maintain his wife 
without incurring such serious consequences that no Court could expect him to incur then in fact he 
cannot be said to have sufficient means. B6B.360, A Burmese Buddhist Monk is similarly liable for the 
maintenance of his child. 11 Rang. 226 (F. B.) 
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What is sufficic7%inteans^^ — It is too narrow to define the word “means” as visible means, that is, 
some income, revenue, estate or property, “ Means ” includes a capacity to earn money, if a man is capable 
of earning money then he has the means to maintain his wife. 56 B. 260. 

8. Order may be made only against husband or father of child [P. 1035, 23]— The husband's father 

cannot be ordered to pay maintenance to the daughter-in law. 32 P, L. R. 346 = A. L R. 1931 Lah. 532 = 32 
Cr. L. J. 1175 = 134 1. C. 488 = 1931 Or. C. 772. 

9. Proof of valid marriage and existence of marital relation necessary [P. 1035, 7i, 24]— Where the 
marriage is disputed the Magistrate should himself try and decide the question and not refer the parties to a 
civil suit. A. I. R. 1932 Lah. 301 = 33 P. L, R. 230 = 33 Cr. L. J. 447 = 137 1. C. 30 = 1932 Cr. C. 381. Where 
the marriage took place 17 or 18 years before, and the priest who celebrated the marriage was dead, the 
parties had lived together as man and wife for many years and in a passport issued to the husband the 
woman was described as his wife, it would not be reasonable to expect very strict proof of the actual 
celebration of the marriage. 59 C. 1257. A marriage between an Adi Dravida woman and a Naidu was held 
to be a valid marriage entitling the wife to claim maintenance under this section. 66 M. L. J. 543 = (1934) M. 
W. K. 185 = 39 M. L. W. 439 = A. 1. R. 1934 M. 323 =1934 M. Cr. C. 36 «= 35 Cr. L. J. 852 = 148 1. C. 921 = 1934 
Cr. G. §09. Mere cohabitation for along number of years does not have the efiect of a legal marriage. A. I. R. 
1934 Rang. 166 = 35 Cr. L. J. 1502 = 151 1. C. 1089 = 1934 Cr. C. 783. 

10. Child mast be << unable to maintain itself ” [jP. 1035, 26]— In determining whether a boy is able 

to maintain himself, one must see whether having regard to the social position of the father as w'ell as of the 
boy, he would be able to find a suitable employment, even if he made any attempt in that direction, 39 C, W. 
N, 482 = 61 C. L. J. 141. 

11. Actual neglect or refusal to maintain, must be established [P, 1036, n, 29]— In order to give 
jurisdiction to a Magistrate to take proceedings under this section, the first essential is to find that the respon- 
dent had neglected or refused to maintain the person for whose maintenance an allow’ance is asked for. A. I. R. 
1930 Lah. 886 = 31 P. L. R. 876 « 32 Cr. L. J. 196 = 129 1. G. 17 = 1930 Gr. G. 982. 

Y.— WIPE’S RIGHT TO MAIHTENANCE. 

12. Right to maintenance is purely personal, and cannot be assigned.— The right created by the order 
of the Criminal Court is a purely personal one, a right which is not assignable and consequently not liable to 
be sold in execution of a decree for money in view of the provisions of s. 60 of the Civil Procedure Code. Such 
a right cannot be assigned by the wife. 62 C. 404. 

13. When wife is not entitled to order for maintenance [/*. 1036, «. of decree for 

restitution — Should the wife refuse to go and live with the husband, a decree for restitution of conjugal rights 
is a good answer to an application for maintenance under this section. A. I. R. 1931 Rung. Ill (1) = 133 
I. C. 96 =1931 Cr. C. 352. Under the Criminal Procedure Code it was not the intention of the Legislature that 
parties who wanted relief under Ch. XXXVI should ignore all decrees that may be passed by a Civil Court It 
is immaterial whether a Civil Court decree for restitution of conjugal rights was passed exparte or after contest 
Where therefore the wife applies for maintenance under this section for the purpose of ignoring any decree 
that a Civil Court may pass in the suit by the husband for restitution of conjugal rights, no order under this 
section should be passed A, I. R. 1932 A. 583 = 1932 A. L. J. 766 =:L, R. 13 A. (Cr.) 145 = 1932 Cr. C. 701 
= 141 I. C. 610 = 18 A. 1* Cv. R, 309. 

Loss of caste— whether sufficient to refuse maintenance [A^ 30 (z/)]— Where a young girl of fourteen, 
was excommunicated by a caste meeting because she had been raped by a man of a lower caste, the Court will 
be surrendering its discretion to the caste, if it were to refuse to award maintenance because she had been 
outcasted. A. I. R. 1933 B. 21 = 34 Bom. L. R. 1449 =1933 Cr. C, 15 = 34 Cr. L. J. 140 = 141 I, C. 348. 

14. What is sofficient reason for refusal to live with the husband ?— When the breach between 
the husband and wife is irremediable and it is quite impossible for the latter to return to the former after many 
years' separation without leading to fresh trouble and dispute, she is entitled to live separately and get 
maintenance. A. I. R. 1931 Lah. 561 (2) = 32 P. L, R. 619 = 1931 Cr. C. 849 = 32 Gr. L. J. 1251 = 134 I, 
C. 817. 
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13. What is a proper offer to maintain? [P. 1038, 34]— /^ must be bonafide \N, 34 (/Q-^Where 
there is sufficient evidence that the wife has been ill-treated by her husband and that the hu*sbaud’s offer to 
take her back into his house is disingenuous and made only for the purpose of resisting her claim to mainte- 
nance, an order can properly be made under this section. A. I. R# 1932 Nag. 188 and A. I, R« 1983 Nag, 8 «- 
28 N. L. R. 284 == 1932 Gr. C. 906 = 141 1, C. 115 = 34 Cr. L. J. 123 = 19 A. I. Cr. R. 274 ; 1929 A. Ii. J. 1208 ; 
(1933) M. W. N. 476 ; A, I. R. 1929 A, 950 -== Ii. R. 10 A. (Cr.) 153 = 31 Cr. L. J, 3 = 120 I, C. 195 = 13 A.* 
L Cr. R. 17 =1929 Or. C. 593. It is not necessary to prove habitual ill-treatment. A. I. R* 1933 Rang. 192, 
The Magistrate must however find that the offer was not bonafide or the reason given by the wife for not 
going back to the husband was sufficient. A. I- R. 1934 JLah. 946 = 36 P. L. R. 181 = 1934 Cr. C. 1834 ; 
A. 1. R. 1930 Lah. 464 31 P. L. R. 664 = 130 I. G. 51 = 1930 Cr. C. 533. 

Must the offer extend to observing conjugal duties? \N. 34 (iii)]— S. 488 has nothing to do with 
ordinary conjugal rights. It deals with “ maintenance” only which includes nothing more than food, clothing 
and lodging. She cannot claim to be treated as a wife.” She can only claim to be maintained on a scale 
appropriate to her station in life. 56 M. 913. 

SPECIAL RIGHTS OF MUHAMMADAN WIFE. 

16. Right of divorced wife to maintenance [P. 1040, n. 44]— A talak when it becomes irrevocable 
puts an end to conjugal relationship and the divorced wife would not be entitled to claim maintenance from 
her husband beyond The period of iddat from the date of such divorce. S. 488 does not abrogate the personal 
law of the parties. 32 Bom. L. R. 582 = A. I. R. 1930 B. 178 = 31 Cr. L. J. 1110 = 126 I. C. 893 ; 5 Luck. 442. 

17. Non-payment of prompt dower not a sufficient ground for refusal to live with husband.— 

Non-payment by the husband of prompt dower may be a good and sufficient reason under the Muhammadan 
law for a married woman to withhold her person from her husband but it does not follow that such non- 
payment is sufficient or good enough ground within the meaning of this section as to empower a Court to pass 
an order for maintenance to a Muhammadan wife against a husband who is willing to maintain her upon 
condition of her living with him. S. 488 cannot be affected by personal law and to claim protection of the 
Muhammadan law in derogation of the statutory provisions of the Code, is not permissible, A. I, R. 1935 Oudh 
285 = 1935 0. W. N. 292 = 1935 0. L. R. 172 = 36 Cr. h. J. 524 = 154 I. C. 561. 


VL-RIGHT OF CHILDREN TO MAINTENANCE. 

18. Meaning of « child” IP 1040, n. 47]— In the absence of any statutory definition or anything to 
the contrary in the Act, the word “ child ” must be held to mean a person who is incompetent to enter 
into any contract or to enforce any claim under the law, i.e,, a person who is under the age of 18 according 
to the Indian Majority Act 39 C. W, N. 432. 

19. Is offer to maintain the child if given over to the father sufficient ground for refusing order 
under this section? [P. 1041, «. 49]— The child is not to be allowed to starve merely because the husband 
and wife do not live together. It is open to the father to apply for the custody of the child as provided by 
law. Meanwhile he is bound to maintain the child. 10 Rang, 486. 

Father not relieved of liability when mother is of ri^ht entitled to custody as under the Muhammadan 
law IN. 49 (i)]— Courts can take notice of the fact that the mother under the Muhammadan law is the 
lawful guardian of the children and that the father is not firima facie entitled to demand their custody. 
An offer by a father to maintain the children provided they are entrusted to his custody in such circumstances 
is tantamount to a refusal to maintain them within the meaning of the section. 14 Lah. 770 ; A. I* R, 1930 
Lah. 1043 = 32 P. L. R. 143 = 32 Gr. L. J. 247 = 129 I. 6. 216 = 1930 Cr. C« 1219. 

¥11.— CONTENTS OF ORDER AWiRDING MAINTENANCE. 

20. Sapees one hnndced represent the maxiranm amoant each person entitled to maintenance can 
get IP. 1043, «. 56]— The words “ in the whole ” do not mean that Rs. 100 is the maximum limit for all the 
dependents together. It means " for all kinds of maintenance for each dependent.” The words are intended 
to prevent the Court from exceeding the statutory limit in the case of any particular dependent and are not 
intended to restrict the powers of fte Court to order Rs. 100 in respect of the maintenance of all the depen- 
dents. VI C. V. H. BS8 E. 1. 1. B. 1938 a 406 » 1938 Cr. C. £84 s: 143 I. C. == fs, r, .t ccn 
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21. Payment of maintenance most be in coin [P. 1043, n, 60]— The allowance to be made is in 
cash only and not in kind whether of grain or clothing or partly in cash and partly in kind A. I. R. 1932 Nag. 
183 and A. L R. 1933 Nag. 3 = 28 N. L. R. 284 == 1932 Cr. C. 906 = 141 1. G. 115 ^ 34 Gr. L. J. 123 = 13 A. L 
Cp. R. 274. 

22. Whethep Hagistpate can make opdep in terms of compromise [P. 1043, See n. 62]— Where in a pro- 
ceeding for maintenance under this section the parties enter into a compromise, the enforcement of the compro- 
mise comes within the jurisdiction of the Civil Court and not a Criminal Court The Magistrate should in such a 
case refer the parties to the Civil Court and not incorporate the compromise in his order. A. I, R. 1933 C. 776 ( 2 ) 
= 37 G. W. N. 736 = 1933 Cp. C. 1327 = 147 L C. 914. But see 59 C. 1229 where it was held that anything short 
of a decree entitling the wife to maintenance, is not sufficient to take away the jurisdiction of the Magistrate- 
Merely because the parties agreed as to what was the proper rate of maintenance it does not mean that this 
section is no longer applicable ; nor does it mean that it can no longer be said that the husband had neglected 
or refused to maintain his wife. 13 Lah. 313. If the compromise is entirely independent of the Court, the 
Court would be under no necessity to pass an order under s. 488 at all. But a compromise of which the essen- 
tial part is the passing of an order under s. 488 is certainly enforceable. 60 M. L. J. 213 ^ S3 H. L. W. 405 =: 
(1931) M. W. N. 327 =* A. L R. 1931 M. 185 (1) = 4 M. Cp. a 101 == 32 Cp. L. J. 688 ^ 131 1. C. 173 = 1931 Cp. C. 
226 ; 10 0. W. N. 374 = A. I. R. 1933 Oadh 119 = 34 Cp. L. J. 744 = 144 I. C. 51 = 1933 Cp. C. 270. If a husband 
and wife agree at once as to the rate of maintenance without adding conditions which cannot form part of the 
order, the Magistrate can pass an order in terms of the compromise. Where however, the compromise is with 
reference to other matters as well, not coming within the purview of this section, or where it amounts to an 
agreement to live separately by mutual consent, the compromise cannot be given effect to in a Criminal Court 
A. I. R. 1932 Lah. 349 ( 2 ) = 33 P. Ii. R. 292 = 1932 Cp. G. 430 = 137 1 . G. 364 = 33 Cp. U J. 488= 18 A. I. Cp. R. 
239 5 A. I. R. 1934 Lah. 864 = 36 P. L. R. 153 = 152 I. C. 946 5 A. I. R. 1935 A. 294. A contrary view was taken 
in A, I. R. 1933 C.675 = 37 C. W. N. 538 = 1933 Cp. G. 1157, where it was held that the order did not become 
illegal merely because it was based on a compromise one of the terms of which was that the W'ife should live 
separate from the husband. Where the order merely embodies an expression of wish by the husband that part 
of the money should be expended in sending the children to certain specified schools, but the maintenance 
awarded is scarcely sufficient for the bare necessities of the children, that portion of the order embodying the 
condition could not be held to have any binding effect. A. I. R. 1983 Oudh 122 — 9 O. W. N. 1189 == 34 Cp. Ii. J. 
238 — 141 1. G. 805 = 1933 Cp. C. 273. An order containing a proviso that if the husband lives with the appli- 
cant who was the first wife, the latter would not be entitled to maintenance, makes the order vague and 
incapable of enforcement and therefore illegal. A. I. R. 1929 Lah. 56 = 29 Cp. L. J. 895 = 111 I. C. 575. 

YIIL— PRACTICE AND PROCEDURE. 

23. Applicant need net be examined befope ppocess. — An application for maintenance under this 
section is not a complaint and therefore it is not legally necessary for the applicant to be examined. A. I. R. 

1934 Lah. 946 = 36 P, L. R. 181 == 1934 Cp. C. 1334. 

24. Snb-aec.( 6 ). EYidence to be recorded as in Summons-cases.— In applications under this section 

Magistrates are bound to record evidence in writing in the manner they record evidence in Summons-cases ; 
ordinary Magistrates therefore under s. 365 and Presidency Magistrates under s. 362, their order on such applica- 
tions not being appealable. But when the case cannot be finished at one hearing and the decision has to be put 
off for a considerable time, the Magistrate should in the exercise of his discretion make a note to enable him at 
the time of judgment to remember w'hat evidence has been given. Similarly when he does not give judgment 
immediately after hearing the evidence, he should give reasons for his decision, to make it clear to the parties 
and to the High Court that his judgment is based on a proper consideration of the evidence. A. I. B. 1931 B. 
142 =: 32 Bom. L. R. 1499 == 129 L C. 389 = 32 Cp. L. J. 276 = 1931 Cp. C. 190. But if the IMagistrate does not 
choose to record the evidence as he is entitled to in non-appealable cases, the High Court cannot interfere 
with his discretion. A L R. 1932 B. 179 = 34 Bom. L. R. 276 == 38 Cp. L. J. 461 137 1. C. 27 = 1932 Cp. C. 238 

^18 A. I. Cp. R.193. 

IX.— ENFORCEMENT OF ORDER FOR MAINTENANCE— SUB-SEC. (3). 

25. Thipd parties cannot be opdeped to pay the maintenance. — This section does not contemplate an 

order on a third party to pay the amount monthly out of certain income which may or may not be received on 
behalf of the defendant. A. I. lU 1931 C. 644 35 C. W. H. 692 «= 1931 Cp, C. 844 == 134 1. C. 1199 = 33 Cp. h. 93* 

23 
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26* When order for maintenance cannot be enforced [Pm 1046, 12]— Reunion between husband and 

Where the original order is conditional on neglect or refusal by the husband to maintain the wife, a 
bonajide reunion must be interpreted as-removing the basis on which the order rests and as therefore vacating 
the order. 8 Bang. d60. 

Sufficient cause [N. 72 (vi)]— The words “ without sufficient cause ” are very wide and seem to 
justify the raising of a plea that the order has become “ spent ” owing to the child for whom the maintenance 
was ordered having attained the age of majority and being able to maintain itself. 10 Bang. 194, ^ 

27. What are not proper reasons for refusing to enforce order \P, , n. lZ]—That the original 

order was Where for several years the wife had been collecting the maintenance through the Magis- 

terial Courts, it is not open to a Magistrate to refuse relief to the wife on the ground that the original order was 
wrong- The original order stands until the husband is able to get it set aside or altered under s. 489 or sub-sec. 
(5) of this section. 13 Lah. 318. 

That there has been a subsequent compromise between the parties — Where after the making of an order 
under this section, the parties entered into a compromise out of Court, but no order under this section was 
made in pursuance of that compromise, the Criminal Court cannot take cognizance of it and refuse to enforce 
the order. If the husband places his reliance upon the terms of the compromise, his remedy is in the Civil 
Court A.I.R. 1932 Lah. 115 = 33 P.L.B. 927 = 135 I. G. 198 « 1932 Cp. C. 135 = 33 Cr. L. J. 121 = 17 
JL 1. Gr. B. 269. 

28. Defaulter cannot be imprisoned a second time for the same arrears.— A defaulter cannot be 
sentenced a second time to imprisonment for a default for which he has already undergone a sentence of 
imprisonment Such a sentence is entirely at variance with the principles of criminal law and cannot be up- 
held. 10 Bang. 176. 

29. Dismissal of application to execute the order is nohar to order allowing subsequent application. 
—An order refusing to enforce the maintenance order in respect of arrears of maintenance for one period does 
not operate as a bar to a subsequent application to enforce the order for arrears of maintenance that have 
accrued during a different and a later period. 11 Rang. 226 (P. B.1 

30. When application should be made— Scope of the second proviso to suh-sec. (8).— The second pro- 
viso to sub-sec. (3) was enacted to prevent the person in whose favour the order was made, from being negli- 
gent and allowing arrears to pile up. It was not meant that a loophole should be given to the person ordered 
to pay maintenance to evade payment by preventing the service of process on him. Where therefore notice of 
the first application for enforcement of arrears could not be served, as the husband could not be found, a 
second application for subsequent arrears inclusive of that claimed in the first application was not barred even 
though the total amount claimed was for a period exceeding one year. 18 Rang. 289. 

X.— CANCELLATION OP OBDBR AWARDING MAINTENANCE. 

31. Cancellatioii of older in favour of wife on proof, of her living in adultery [P. 1048, n. 81]— 
Where the order for maintenance in favour of the wife is cancelled on proof of her living in adultery, the order 
could not be given a retrospective effect* She is entitled to the arrears of maintenance due to her before the 
order under sub-sec (4). i* L R. 1930 Lah. 99 (1) = 80 Cr. L. J. 719 = 117 L G. 67 1980 Cr. C. 96* 


SECTION 489. 

Kotos.— 1, Scope of the section.— The provisions of this section are comprehensive and empower a 
Magistrate to vary the amount fixed under s. 488 not only by himself but by his predecessor in office ; and more 
so to vary his own order though it has been corrected in revision by the High Court. He will not thereby 
be reviewing or interfering with the order, of the High Court but will be dealing with the changed circumstances. 
A. L R. 1932 Sind 59 = 1932 Or. C. 200 = 138 L C. 624 == 83 Cr. L. J. 646. When the husband has subsequently 
obtained a decree for restitution of conjugal rights it is open to the Magistrate to revise his order on the 
husband’s application even though the order for maintenance might have been passed by the High Court 
K* L R. 1934 Rang. 39 = 35 Cr. L. J. 813 = 148 I. C. 908 = 1934 Cr. C. 262. 

2. Reduction in rate— Such order operates only prospectively [P. 1050, j*. 3]— An order reducing the 
^ rater of niaintenaace retrospectively is improper, A. 1. R. 1935 Lah. 24 = 1985 Cr. C. 18. 
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SECTION 490. 

Note.—'Competency of Second-class Magistrate to enforce order duly made [P. 1051, «. 4] — A Second- 
class Magistrate is not competent to pass a sentence of imprisonment for breach of an order under s. 488, 
Even assuming that the words “ any Magistrate ” in this section have not been used with reference to the class 
of Magistrates referred to in ss. 488 and 489, the power to enforce an order of maintenance does not necessarily 
include the power to sentence the person against whom it was passed, to imprisonment 41 M, L. W, 697 = 68 
M. If. J. 493 === (1934) M. W. N. 922. 


CHAPTER XXXVIL 

Directions of the Nature of a Habeas Corpus. 


SECTION 491. 

Notes.—!. Scope of the section.— The procedure by way of Habeas Corpus should not be utilised for 
the purpose of going behind an order of a competent Court declaring a person to be a fit and proper person 
to exercise guardianship over an infant. It is only in cases where it can be shown that a minor child is 
illegally or improperly detained, that the Courts will interfere by way of Habeas Corpus. 54 M. 759. What a 
Court has to look to is the interest of the child as being paramount A. I. R. 1929 M. 33 = 2 M. Cp. C. 58 
(F. B.) It is not proper that questions involving status, whether a person has become a convert and was 
legally married, etc., should be summarily decided in an application under this section. 35 P, L. R. 594 == 

A, I. R. 1934 Lah. 647 = 35 Cp. L. J. 1397 = 151 I. C. 692 = 1934 Gp. C. 979. The fact that other remedies are 
available is no bar to granting relief under this section if the provisions of the section are satisfied. A. I. 
R. 1934 Oudh 392 = 11 0. W. N. 803 = 35 Cp. L. J. 1108 = 150 1. C. 706 «= 1934 0. L. R. 602 = 1934 Cp. a 1203. 
Thus the remedy under s. 491 is open to the husband to apply for the handing over to him of his minor wife, 
though it is open to the husband to proceed under the Guardian and W ards Act 53 M 72. But where a remedy 
under the Guardian and Wards Act is more suitable, the High Court should not use its powers under this 
section. 1934 A. h. J. 946 = A. I. R. 1935 A. 55 154 I. C. 638 = 1935 Gp. G. 36 ; 52 A. 491 ; 1. 1. R. 1929 H. 33 

== 2 M. Cp. C. 58 (F. B.) 

The provisions of this section are wide enough to enable the High Court to give relief even in cases 
where persons are sentenced by Military Courts or Tribunals acting under Martial Law Regulations, 55 B.263 
(F. B.) 

2. Ape the High Conpts still entitled to issue Writ of “ Habeas Corpus’’ ? [P. 1053, n. 3]— In 61 C. 197 
it was held that in India the Writ of Habeas Corpus has been displaced by s. 491 of the Cr. P. C. and in so far 
as it displaces the Writ, is not ultra vires. 

3. Sub-section (1) (^). What is meant by « improperly. The expression “improperly” cannot 
include any consideration of the question whether the legislation under which the person is detained is proper, 
for it is beyond the province of a Court to consider any such matter. The word can only refer to cases in which 
although the forms of law have been observed there has been a fraud on an Act or an abuse of the powers given 
by the Legislature. 60 C. 364. Even if a minor Hindu wife does consent and remain in the custody of those 
who are charged with illegally detaining her, that does not matter, but the persons who keep her, even with her 
consent, are to be held to have illegally detained her if the husband who is better entitled in law to have the 
custody of that person, desires to have that custody. 53 M. 72. Where a prisoner was released temporarily to 
enable him to be at the bedside of his sick wife, his subsequent detention in prison cannot be said to be im- 
proper. The temporary release of the prisoner does not amount to a remission of the unexpired portion of the 
sentence. A. I. R. 1935 A. 181 = 153 I. G. 351 = 1935 Cv. G. 226. 

4. Scope of Buh-section (1) (<5) [P. 1053, n. 4]— The words « detained ” and “ custody ” imply some sort 
of confinement or physical restraint on the liberty of movement of the detenu. Where a person is allowed to 
enjoy the fullest liberty of movement but the only restriction imposed on his rights is that persons coming to 
see him could do so after getting permission from another authority, sub-sec. (1) (^) has no application. 
A. I. R. 1934 Ondh 301 = 11 0. W. N. 799 = 1934 0. L. R. 568 = 35 Cr. L. J. 1052 = 149 I. C. 991 == 1934 Ct, C, 839. 

9. Appeal {P. 1054, n. 1 (iv)]— The Allahabad High Court has held that an order under s. 491 is an 
order made in the exercise of criminal jurisdiction and that therefore an appeal does not lie against such an 
order under cl. 10 of its Letters Patent 56 A. 899. 
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6. Costs.— The High Court has no jurisdiction to award costs in applications under this section. 
55 M. 1049 (F.B.) 

7. Iffhetber snccessiYe applications can be made under this section. Under the Common Law of 
England an applicant for a Writ of Habeas Corpus has a right to apply successively to every Court and to 
each Judge of the High Court who is bound to hear and determine the application. But the High Courts in 
India do not exerdse the Common Law right of issuing the Writ but do so by virtue of the statutory power 
conferred on them. When there is a general rule of the High Court barring a second application to the-same 
effect, it applies equally to applications for a Writ of Habeas Corpus and a second application cannot therefore 
be entertained. 56 A. 271. 

8. Power of High Court to issue order under this section when person detained under warrant 
issued under Extradition Act, 1903 [P. 1055, n, 9]— This section gives jurisdiction to the High Court to 
interfere in case of an arrest under a warrant issued by the Political Agent under s. 7, Extradition Act, 1903, 
The mere fact that after the arrest the person was temporarily released on bail pending further inquiry, does 
not oust the jurisdiction of the High Court under this section. The power of the Court to interfere under 
s, 491, Cr. P. C. is not a power created by the Extradition Act or exercisable by way of revision. 56 A. 409. 


CHAPTER XXXVIIL 

Of THE Public Prosecutor. 


SECTION 494. 

Notes.—!. Existence of prima facie case does not prevent Magistrate from permitting with- 
drawal.--It is competent for a Magistrate to allow the withdrawal of a case even though he has previoasly 
issued process on the ground that a prima facie case exists. A prima facie case only means that there is 
ground for proceeding. It is not the same thing as ** proof,” Even if the Magistrate should start with the 
belief that the prosecution case is true, still in a suitable case he may give his consent to the Public Prosecutor 
to withdraw from the prosecution if he finds that there are good grounds for doing so. Consent is not to be 
given as a matter of course, nor is it to be unreasonably withheld. A nolle prosequi is usually granted where 
any improper and vexatious attempts are made to oppress the defendant, as by repeatedly preferring defective 
indictments for the same supposed offence, or if it is clear that an indictment is not sustainable against the 
defendant. See Archibald’s Criminal Pleadings, 28th Edition, p. 127. 69 C. 275. 

2. District Magistrate not to interfere with discretion of Public Prosecutor.— This section does 

not recognise the authority of the District Magistrate to interfere with the discretion eitlier of the Public 
Prosecutor or of the Court. There is also good reason for it As a superior Court he may have judicially 
to deal with an order passed by the Magistrate under this section. Moreover, if the Public Prosecutor applies 
to withdraw, acting under the instructions of the District Magistrate, it may embarrass the trying Magistrate in 
bringing his judicial mind to bear on the prayer to withdraw. A. I. R. 1932 Dah. 611 33 P. L. R. 793 =; 140 

I. C. 26 = 1982 Cl*. C. 917 = 83 Cv. h. J. 912. 

3. Appearance by Public Prosecutor only for withdrawal— procedure whether correct.— Where the 
Public Prosecutor had not been in charge of the case before, but entered appearance simply for the purpose of 
withdrawal, it was held by Ghosey f that the application was not regular because he had not been in charge of 
the case before and it was open to objection because he appeared in the case to withdraw the prosecution, 
but it did not amount to an illegality. Lori- Williams , J. however held that it was neither illegal nor irregular 
but only unusual 59 C, 273. 

4. At what stage withdrawal should be permitted. — Clauses (1) and (2) together exhaust the whole 
range of cases conceivable ; cl. (1 ) putting into one category only those cases in which a jury trial is in fact 
being held and all other cases being put into a different category, namely, cl. (2). This is only for the purpose 
of providing for the extreme limit or the ultimate point of time till when the withdrawal can be made. When 
the accused has been committed to the Court but a jury trial has not begun, the case is not within cl. (1) and 
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so is within cl. (2). In such a case withdrawal can be permitted until judgment is pronounced. If the accused 
pleads guilty, the order of conviction on such plea can be regarded as a judgment. If the trial by jury has 
artually begun, clause (1) will apply. There is therefore no want of jurisdiction or illegality in allowing 
withdrawal after commitment but before the charge being read out and the accused called upon to plead. 
60 C. 233. 

5. What amounts to withdrawal.— Where the Public Prosecutor merely stated that he wanted to 
pros^ute the accused under certain sections but that there was no case under s. 218, 1. P. C. he only gave his 
opinion that the evidence would not show a case under that section, and there was no withdrawal by the 
Public Prosecutor under s. 494 in respect of the offence under that section. Moreover a withdrawal at the 
beginning would only result in a discharge and not an acquittal. A. I. R. 1935 A. 366 = 1935 A. L. J. 653. 

6. Practice— Reasons lor withdrawal of charge [P. 1058, n. 4]— This section does not intend to limit 
the materials on which action may be taken, to matters appearing on the record only. On the other hand, the 
section contemplates more often than not, upon circumstances extraneous to the record, inexpediency of 
prosecution for reasons of state, public policy, etc. 60 G. 233. There need be no formal inquiry about the 
reasons for the withdrawal. If there should be a formal inquiry to decide the matter which in the opinion of 
the proper authorities should not be dragged into Court, it would defeat the purpose of the section. The 
section does not require the Magistrate to record the reasons, though it is desirable to have some material on 
record. A. I. R. 1932 Sind 92 = 26 S. L. R. §7 = 137 1. G. 344 = 33 Cr. L. J. 449 = 1932 Cp. C, 532 = 18 A* I. Gi*. 
R. 198 5 A. I. R. 1930 Sind 156 = 1930 Cp. G. 620=31 Gp.Ii. J. 684 = 124 I. G. 378 = 24 S. L. R. 877; A.I.H. 

1932 Lah. 368 = 136 L G. 714 = 33 P. L. R. 894 = 38 Cp. L. J. 337 = 17 A. I. Gp. R. 410 = 1932 Gp. C. 486 ; A. L R. 

1933 Sind 357 = 35 Cp. L. J. 142 = 146 I. C. 542= 1933 Cr. C. 1340. But in A. I. R. 1933 Nag. 78 — 29 N. L. R. 
201 = 34 Cp. Ii« J. 519 = 143 I. C. 77 = 1933 Cp. C. 315 it was held that an order under this section being a 
judicial order, must be passed like any other considered order and the Magistrate w^as bound to give his 
reasons. 

7. Accnsed against whom chapges withdpawn competent witness against co-accnsed [jP. 1058, n, 8] — 
The Magistrate is within his discretion in permitting the Public Prosecutor to withdraw from the prosecution 
of one of the accused in order that his evidence might be available against the other accused who was being 
tried jointly with him. A. I. R. 1933 G. 148 = 1933 Cp. C. 225 = 144 I. C. 74 = 34 Cp. L. J. 675. 

8. Discharge under this section does not bar a fresh complaint. See note 17 to s. 408. 


SECTION 495. 

Notea— 1. Magistrate should exercise his discretion in authorising any person’’ to conduct the 
prosecution [/*. 1060, See n, 2]— The provisions of sub-section (1) are no doubt wide enough so as to 
empower a trying Magistrate to permit “ any person” to conduct the prosecution, but that does not mean that 
he should grant such permission indiscriminately. He has to exercise his discretion after considering all the 
circumstances of the case. A. I, R. 1933 Sind 345 = 27 S. L. R. 331 = 147 1. C. 131 = 1933 Cr. C. 1121. The 
Magistrate should exercise the discretion himself and not refer the matter to a higher authority. A. I. R. 1935 
Sind 3 =1985 Cr. G. 44. 

2. Sub-section (4). “ Officer of Police.”— Excise Officers are not included in the expression officer 
of Police” in this sub-section. An Abkari Inspector is therefore competent to conduct the prosecution. 

87 B. 441. 

CHAPTER XXXIX. 

Of Bail. 


SECTION 496. 

Note*— General nature of the right to he admitted to bail \_P. 1061, ». 2]— It is well settled that bail 
will not be withheld merely as a punishment, and that the requirements as to bail are merely to secure the 
attendance of an accused person at the trial. In granting or refusing bail, Courts generally take into consi- 
deration the following points: (1) the nature of the accusation; (2) the nature of the evidence in support of 
the accusation ; (3) the severity of the punishment which conviction will entail, and (4) whether the accused, if 
released on bail, is likely (a) to tamper with the prosecution evidence or (^) to get up false evidence in 
support of the defence. A. I. R. 1933 Sind 867 = 85 Cr. L. J. 144 = 146 L C. 561 === 1933 Cr. C. 1339. 
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SECTION 497. 

Notes.— 1. General rule in non-bailable cases [P. 1063, n, 2]— Save in exceptional cases persons 
accused of crimes punishable with long terms of imprisonment should not be released by Magistrates and 
Sessions Judges on bail. The richer the accused and the more easy it is for him to find bail, the less it is 
desirable that he should be released and in no circumstances whatever, without an order of the High Court, 
should any persons accused of murder be allowed bail. In England a person charged with murder is never in 
any circumstances released on bail and the opportunities in India for the corruption of witnesses are sohgreat, 
that the risks involved cannot be exaggerated. 11 Pat. 280. See also A. I. R. 1934 Sind 131 a=: 28 S. Ij. R. 
47 == 1934 Cr. C. 1067. 

2. When bail should be granted.— To refuse bail it is not necessary that there should be evidence 
which would practically justify a conviction. The accused i'S not entitled to be released if there appear 
reasonable grounds for believing that he has been guilty of an offence of the specified kind If the application 
is made at an early stage, the prosecution should satisfy the Court that they will be able to produce ^oo^prima 
facie evidence in support of the charge. At that stage it is not possible to have evidence establishing the 
guilt of the accused beyond reasonable doubt. A. I. R. 1933 B. 492 = 35 Bom. Ii. R. 1072 = 1933 Cr. C. 1696. 

3. Revision of bail order by High Court [P. 1064, w. 7]— It is well settled that the High Court will 
not lightly interfere with the exercise of discretion vested in the lower Court. Where the Sessions Judge 
refused bail after taking into consideration all the circumstances of the case, the High Court will not interfere 
with his order. A. I. R. 1933 Sind 367 == 35 Cr. L. J. 144 = 146 I. C. 561 = 1933 Cr. C. 1339, 

4. Sub-section (5).— The words '‘by itself*’ mean by the Magistrate himself who commits the 
accused to custody. It does not include any other Magistrate of the same class. A. I, R. 1933 Sind 381 (2) = 
27 S. Ii. R. 197 == 1933 Cr. C. 1078. In the case of an accused who was released by the police, the Magistrate 
has no power under sub-section (5) to commit him to custody, ibid. 


SECTION 498. 

Notes.— 1. The power conferred by s. 498 is unfettered [P. 1065, See 1]— The High Court’s powers 
to grant bail conferred on it by s. 498 is entirely unfettered by any limitation other than that which controls 
all discretionary powers vested in a Judge, viz.^ that the discretion must be exercised judicially. The 
discretion of the High Court or Court of Session is not limited to the consideration set out in s. 497, 
but that consideration is only material to be considered along with all the circumstances of the case. 63 A. 931 ; 
54 A. 115 ; 15 Lah. 39 ; 35 Bom. L. R. 1072 = A. I. R. 1933 B. 492 = 1933 Cr. C. 1596 ; A, I, R. 1934 Sind 131 = 
28 B. Ii. R. 47 1934 Cr. G. 1067. 

2. Principles which should guide the High Court in granting or refusing bail [P 1055, «. 2]— 
The principles to be deduced from ss. 496 and 497 is that grant of bail is the rule and refusal is the 
exception. An accused person is presumed under the law to be innocent till his guilt is proved. As a 
presumably innocent person, he is entitled to freedom and every opportunity to look after his own case. 
It goes without saying that an accused person, if he enjoys freedom, will be in a much better position to 
look after his case and to properly defend himself than if he were in custody. 53 A. 931. But with refer- 
ence to the above observation of Mukerji, / in 53 A, 931 that the grant of bail should be the rule and the refusal 
of bail should be the exception, a Special Bench of the same Court observed that they did not think that any 
such rule exists as regards serious non-bailable offences which are punishable with death or transportation 
for life. In cases where there is reasonable ground for believing that the accused is guilty of such an 
offence, the grant of bail by a Sessions Judge or the High Court is to be made not as a general rule but 
only in exceptional cases. This is particularly so when the accused is on his trial, the prosecution evidence 
is closed and the Sessions Judge has refused bail. 54 A. 115 (F. B.) When it was represented that the 
accused was required to instruct his Counsel, that members of two parties were being prosecuted and that a 
member of the other party was released on bail, thereby giving the other party a better chance of their 
case being properly represented in Court, these reasons must weigh with the Court, and even though the 
accused was charged with an offence under s. 304, 1. P. C the accused should be released on bail if there 
was no chance of his absconding. 51 A. 603. Where it is obvious that the trial must be a very protracted 
and complicated one, that in itself would be a circumstance justifying the grant of bail. A, 1. R. 1988 B* 492 « 
33 Bom* 1072 = 1933 Gv. C* 1396. 
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3*- Appellate Goavt can grant bail in cases under Chap. YIIL — This section is in the very widest 
terms and authority is clearly given to an appellate Court, to the High Court or Court of Session, in any 
case to direct that any person be admitted to bail. It is difficult to construe this section in any other manner. 
The appellate Court has therefore power to grant bail in a case where an order has been made under s. 107, 
34 A. 861. 


4. High Court’s power to cancel bail.— The High Court is not specifically empowered by this 
section to cancel bail granted by itself ; but it can hardly be argued that it would be exercising the wide 
powers with which it is endowed by s. 561-A improperly if it follows the procedure that would be observed 
by a Sessions Judge or Magistrate and directs the arrest of a person who has been released on bail under its 
orders, for the reason that there do now appear to be reasonable grounds for believing that he has committed 
a non-bailable ofience. A. I. R. 1932 A. 534 == 1982 A, L. J. 701 ^ 138 1. C. 768 = 1932 Gr. G. 630 =:= 33 Gp. h. J. 
684 = 18 A. I. Gp. R. 306 = L. R. 13 A. (Gr.) 142 ; 33 Cr. L. J. 33S == 136 I. C. 709 == 1932 Cp, G. 579 = 33 P. L. R. 
387 = A. L R. 1932 Lah. 433. 


SECTION 499. 

Note.— Bond from snpety alone not illegal.— The surety cannot escape liability on the ground that 
there should have been a bond executed by the accused also. The two bonds contain different undertakings 
and are not co-related. The validity of the one does not depend on the validity of the other. A.I.R. 1934 A. 
1046 *= 4 A. W. R. 778 = 1934 A. L. R. 1116 = 153 1. C, 155 = 1934 Cp. C. 1329. 


SECTION 501. 

Note*— District Magistrate cannot cancel bail when case is not pending before him.— Where the 
accused who were charged with bailable offences, were released on bail by the City Magistrate before whom 
the case was pending, it was not open to the District Magistrate who had no seisin of the case, to cancel the 
bail. His action was without jurisdiction and in disregard of the law which did not empower even the trying 
Magistrate to cancel the bail in a case where the accused were as a matter of right entitled to bail. The utmost 
which the Court before which the case was pending could do was to enhance the bail. A. I. R. 1932 A. 327 = 
1932 Cr. G 306 = L, R. 13 A. (Cp.) 100 = 18 A, I. Cp. R. 93 = 139 I. C. 330 = 33 Cp. L. J. 752. 


CHAPTER XL. 

Of Commissions for the Examination of Witnesses. 


SECTION 503. 

Notes*— 1. Power to issue commission to examine witnesses in criminal cases to be sparingly nsed.— 

In a criminal prosecution above all, the witnesses should be examined in open Court, giving an opportunity 
for the accused to examine them and it is only in the circumstances stated in ss. 503 and 506 that an order for 
the issue of a commission could be made- The mere fact that the witness is temporarily ill is no ground 
for issuing a commission. Ss. 503 and 506 should be used sparingly and only in the clearest possible .case. 
A. I. R. 1932 Pat. 242 = 13 P. L. T. 345 = 1932 Op. C. 639 = 33 Cr. L. J. 942 = 140 I. C. 291. 

2. Ruling Prince of Indian State cannot be examined on commission.- A Criminal Court in British 
India has no jurisdiction to issue a commission to an officer representing the British Indian Government 
resident in the territory of an Indian State for the purpose of examining the Ruling Prince of that State, as such 
Ruling Prince is not amenable to the jurisdiction of the British Courts. A. I. R. 1933 Nag. 226 = 16 N. L, J. 170 
= 29 N. Ii. R. 315 = 34 Cr. U J. 797 = 144 1. C. 510 = 1933 Cp. C. 807. 
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3, Section 503 applies to issue of commission only in cases pending befone Courts therein specified 

IE 1070, «. 2]— If the proceedings are pending in the Court of any Magistrate not being one of those specified 
in this section, the procedure to be followed is that provided in s. 506, vis., to apply to the District Magistrate 
stating the reasons for the application. Where a case was pending in the Court of the Bench Magistrates and 
the Sessions Judge on an application by the complainant ordered the issue of a commission, the order was 
unsustainable. A. I, R. 1933 Sind 278 = 35 Cr. L. J. 22 = 146 1. G, 203 = 1933 Cr. C, 952. 


SECTION 507. 

Note.— Accused may apply after charge is framed for reiBsme of Commission to cross-examine 
witness— Section 256, gives an accused person the right to have the witnesses for the prosecution cross- 
examined after the charge is framed and that right is not in any way affected by the provisions of Ch, XL. S. 507 
provides for the inspection of depositions taken on commission and it is open to a person accused in a warrant- 
case to refrain from putting in any interrogatories when the commission is first issued and apply at a later 
stage, that is after inspection of the deposition taken on commission and after charge has been framed against 
him, for re-issue of the commission together with his cross-interrogatories. 61 C. 824. 

CHAPTER XLI. 

Special Rules of Evidence. 

SECTION 509. 

note.— Deposition must be taken and attested in accnsed’s presence \P. 1076, «. 3]— The .section does 
not expressly require any certificate by the Magistrate in any particular form ; the requirements of the law 
would be complied with if it appears or is made to appear that the statement was taken and signed by the 
Magistrate in the presence of the accused. A. I. R. 1938 Lab. 181 = 34 Cr. L. J. 443 = 142 I. C. 877 = 1933 
Cr. C. 247. 


SECTION 510. 

Note.— Evidentiary vaine of Chemical Examiner’s Report— The written report of the Chemical 
Examiner may be used as evidence. But in practice the signatures ou reports are not proved. The Chemical 
Examiners are never called. No person ought to be put in peril of capital, or any punishment on a written 
report not given on oath and untested by cross-examination. To accept such a report as proof of death by 
poisoning or of anything, is an impossible proposition in law. 56 A. 228. But the Chemical Examiner need 
not be called in all cases in which a Chemical analysis has been made and in which the result of such analysis 
is a determining factor in the case. Where neither the accused nor his Counsel objected to the admission of 
the report and they did not request that the Chemical Examiner should be examined nor did they plead that 
the article found was not in fact what it was reported to be, the mere omission to call the Chemical Examiner 
as a witness did not vitiate the trial. A. I. R. 1984 A. 878 = 1935 A. L. R. 19 = L. R. 18 A. (Cp.) 110 = 188 1. C. 

= 1934 Cp. C. 1082 == 21 A. I. Cp. R. 209. S. 510 embodies a rule of evidence and allows the Court discre- 
tion to admit the report in evidence without requiring the officer concerned to be examined. But if the Court 
finds the report to be inadequate it should not admit it in evidence unless the officer concerned submits a full 
and satisfactory report or has been examined in support of it. A, I. R. 1934 Ondh 62 = 11 0. W. H- 812 = 1934 
0. lu R. 341 = 88 Cp. L. J. 700 — 148 I. C. 600 = 1934 Ct. C. 231. The intention of the Legislature is that the 
reports should have the same value as they would have if they were formally proved by oral testimony. It is 
always open to the Courts to call the Chemical Examiner when the interests of justice require him to be called 
18 Lah. 810. 


SECTION 511, 

Note.— Prevleu eonvlctioiiB mast be proved.- All previous convictions must be proved in accordance 
with law. A mere admission of the accused is not sufficient especially when there is nothing on the record to 
justify ffie questioning of the accused under s. 342 oa that point. A. I. R. 1984 Lah. 898 85 P. L. B. 697 »= 1984 

GVe C» 1608e 



ss, 503-514] 


SPECIAL RULES OF EVIDENCE. 


185 


SECTION 514. 

Notes.~-l« Who can determine forfeiture of bond [P. 1083^ n. 5]— According to the provisions of 
this section it is only the Court which had taken the bond that could enforce it. A, I. R. 1933 Iiah, 678 (1) =« 

145 I. a 270 = 34 Cr. h. J. 952. 


PRACTICE. 

2. SnfOlcient eYidence must be recorded before issuing notice to show cause [P, 1083, n. 7]— It is the 
duty of the Magistrate to record evidence and come to a definite finding that the bond has been forfeited 
before a notice is issued upon the bailor to show cause why the penalty should not be realised from him. 

A. 1. R. 1929 Pat. 643 = 1929 Gr. C, 371. 

BREACH AND FORFEITURE. 

3. Bond must be construed strictly [/. 1085, 15]— A bond imposing a penalty must always be 

construed strictly. Where the only obligation in the bond was to appear on a certain date, failure to appear 
on the adjourned dates works no forfeiture. 56 B. 220. In the absence of express provision in the bond itself, 
the obligation to produce the accused, ceases to exist on the transfer of the case to another Magistrate and the 
bond is not revived on a subsequent re-transfer. 37 C. W. N, 880 == A. I. R. 1934 C. 101 = 35 Cr. I*. J. 532 = 147 
I. G. 1041 == 1934 Cr. 0. 145 ; A. I. R. 1934 Sind 152 = 152 I. C. 874 = 1934 Or. C. 1144. Where the surety under- 
took to produce the accused on certain dates at a certain place, the bond cannot be forfeited by reason of his 
failure to produce the accused on a difierent date at a different place. A. I. R. 1934 C. 763 = 38 C. W. N. 804 =36 
Gr. Ii. J. 76 = 152 I. C. 841 = 1934 Gr. G. 1188. But where the surety undertook to produce the accused on 
“ every day till the disposal of the case” it was held that a transfer of the case to another Magistrate did not 
relieve the surety of his obligation. 38 G. W. N. 852= A. I. R. 1934 C. 785 = 36 Cr, L. J. 133 = 152 I. G. 646 = 
1934 Cr. C. 1207. 

4. Temporary arrest of accused does not discharge sureties.— Where the sureties undertook to 
produce the accused on a certain date, and a week before that date the accused was arrested on another charge 
but he escaped the next day and disappeared, it was held that the sureties forfeited their bond, if the 
accused had been in jail after the arrest, the sureties would by an act of law, have been unable to implement 
their obligation but the mere fact of arrest would not be inconsistent with the custody of the sureties. The 
important point is not mere arrest but confinement under arrest. A. I, R. 1931 Pat. 19 = 12 P. L. T. 814 = 
1931 Cr. C. 55 ^ 130 1. C. 161 = 32 Cr. L. J. 467. 

S.. Are both principal and surety liable to pay on forfeiture of bond ? IP. 1088, n. 22]— The recovery 
from the accused, of the amount forfeited by him under his bond does not relieve the surety of his liability to 
make good such part of his bond as he has been ordered by the Court to pay. The principle laid down in 
s. 128, Contract Act has no application. The accused is not the principal debtor and the bond of the surety is 
not to make good any amount due by the accused in the event of his failure to do so, but to pay a.certain 
amount in the event of the failure of the accused to attend the Court. A. I. R. 1933 Sind 320 = 147 I. C. 127 = 
1933 Cr. G. 1074. 

6. Order for imprisonment cannot be made before attachment and sale of property [P. 1089, «. 28] — 
The Court should in the first instance proceed to recover the amount by issuing a Warrant for the attachment 
and sale of the movable property belonging to the surety and when this has proved infructuous, an order at a 
subsequent stage might be passed for the imprisonment of the surety. An order cannot be made im- 
mediately that he should be imprisoned in default of payment of the amount. A. I. R. 1934 A. 1046 = 4 A. W. B. 
778 ==: 1934 A. L. R. 1116 = 153 1. C. 165 = 1934 Cr. G. 1329. 

7. Sttb-section (5).— This sub-section gives a discretion to the Court to remit any portion of the penalty 
mentioned in the bond and enforce payment in part only. Such remission may be granted (of) where the 
accused has been subsequently arrested and the amouut forfeited was excessive and the surety was unable to 
pay and {b) where the surety did not act irresponsibly and there had been no connivance or negligence on his 

part A. I. R. 1935 C. 246. 

24 
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CHAPTER XLIIL 

Of the Disposal of Property. 

SECTIONS 516-A and 517. 

Notes.— 1. Scope of the sections— S. 5 16-A deals with property appearing to have been used for the 
commission of any offence or property regarding which any offence appears to have been committed. In such 
a case the Court may make an order for the custody of the property pending the conclusion of the inquiry or 
trial, the reason being that in some cases it becomes necessary to preserve the property either as evidence or 
in order to make a proper order under s. 517 after the criminal case has come to an end. But if there is no 
further prospect of any further attempt to prove that the accused had stolen the property or committed any 
offence with reference to it, the proper order to make is to hand over the property to the person with whom 
it had been at the beginning. A. I. R. 1931 C, 455 = 35 C. W. N. 198 = 1931 Cr. G. 607 = 132 I* C. 902 = 32 
Cr. L. J. 983. No order under these sections can be passed in respect of property which was neither produced 
before the Court nor was in its custody, (1934) M. W. N. 566. 

IN RESPECT OF WHAT PROPERTY OR DOCUMENT ORDER MAY BE MADE. 

2. Disposal of property found in accused’s possession as to which no offence is committed 

[jR 1092, n. 5]— Where a certain sum of money was found on the person of the accused when he was searched 
under s. 51, the Court has power to impose a fine and direct that the fine be recovered by confiscation of the 
money in Court. 36 Bom. L. R, 324 = A. I. R, 1934 B. 193 ==: 35 Or. L. J. 1344 = 151 I. C. 472 1984 Cr. C. 707. 

3. Property used for the commission of an offence [P, 1092, See n. 6]— Where the accused is 
charged under s. 338, 1, P. C. (causing grievous hurt by an act which endangers human life, etc.) it would be 
straining the language to hold that the motor car used by the accused was used for the commission of the 
offence within the meaning of this section, A. I. R, 1931 Lah. 565 = 1931 Cr. C. 853. Where the accused was 
convicted of criminal breach of trust in respect of certain Government promissory notes and it was found 
that the notes which formed the subject of prosecution had before the conviction of the accused been renewed 
at the instance of a Bank and the renewed notes were in circulation, no order can be made under this section 
in respect of the renewed notes as no offence was committed in relation to them nor were they used for the 
commission of any offence. 33 Cr. L. J. 569 = 188 I. C. 156 == 1932 Cr. C. 521 = 9 0. W. N. 434 = A. I. R, 1932 
Oudh 218. 

4. Disposal of stolen property.— In cases regarding the disposal of stolen property by a Court, the 
Government cannot lay any claim to such property so long as there is anyone entitled to the possession 
thereof. A. 1. R. 1934 Lah. 247 = 34 Cr. L. J. 581 = 143 I. G. 358 = 1934 Cr. G. 468. 

WHAT ORDERS MAY BE MADE. 

5. Meaning of or otherwise.”— The words ** or otherwise ” must be read as ejusdem generis 
to the methods of disposal previously enumerated and do not confer upon the Court a general power to make 
any order for disposal which it may deem fit. 36 Bom, L. R. 824 == A. I. R, 1934 B. 193 = 85 Cr. L. J. 1844 = 
151.L C. 472 = 1934 Cr. C. 707. 

8. Proper order when original of the property has been used up or conirerted [See P, 1093, «. 8] 
—Even though some of the property might have been used up or sold to others, if it is possible to get any 
idea as to the value the property actually fetched at their sale or if any specific amount of money could be 
seized as representing such sale proceeds, it is open to the Criminal Court to compel the parties to produce 
such properties as may be capable of production and also to produce the money equivalent of such properties 
^ may be incapable of production. A. I, R. 1934 C. 454 == 35 Cr. L. J. 886 149 I. C. 36 = 1984 Cr. C. 620. 

7. Generally to cases of acquittal property should he restored to the person from whom it is 
taken \P, 1096, n. I8 (ii)]— The simple rule should be that if no crime is made out, the Magistrate should 
return the property to the party from whom it is taken unless there are special circumstances which would 
reader such a course^ unjustifiable. The mere fact that two parties are quarrelling about possession is not 
one of the special circumstances which would take a case out of the general rule. 89 M. L. J. 901 (1980) 

M. W. N. 1106 = A. 1. R. 1931 M. 17 = 32 Cr, L. J. 355 ==^ 129 I. C. 458 = 1931 Cr. C. 30 = 15 A, 1. Cr. R. 484 ; (1982) 
M. H, 813 A. 1. R. 1932iM, 495 =« 5 M. Cr. C. 163 ^ 33 Cr, L. J. 783 ^ 139 L C. 340 » 1932 Cr. C. 470 ; 56 M. 654. 
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8. In special cases Magistrate may order property to be delivered to a person other tham the one In 
whose possession it was fonnd \_P. 1096, 13 (iii)] — When propertj^ has been pledged by the accused and 
recovered by the police from the pledgee, and the accused was convicted, it is open to the Magistrate to order 
the delivery of the property to the complainant if he finds that the pledge was not bonafide. The validity of 
the pledge should be determined with reference to s. 178, Contract Act, as to the good faith, etc., of the parties. 
12 Lah. 304. 

POWERS OP APPELLATE AND REYISIOHAL COURTS. 

9. Order nnder s« S17 open to appeal or revision.— An order passed by a Magistrate under s. 517 is a 
judicial order and is open to review by the higher Courts on appeal or revision as the case may be. A. 1. R, 
1931 t ah. 527 = 132 I. C. 202 = 32 Gr. L. J. 847 == 1931 Cr, C. 751 = 16 I. Cr. R. 461, 


SECTION 520. 

Note.— Court of confirmation, appeal, reference or revision.— What this section means is that any 
Court which has powers of appeal, confirmation, reference or revision in respect of the trial Court, that being 
the Subordinate Court thereto, referred to in the section, can make any substantive order it thinks fit in respect 
of property dealt with by the trial Court under ss. 517. 518 or 519. 56 B, 369 (F. B.) following 7 Rang.343 (F. B.) 
and ovet'Tuling 42 B. 664 where it was held that the Court referred to in this section was the Court to which an 
appeal or application for confirmation or reference or revision might be made in respect of the main charge. 


SECTION 522. 

CONDITIONS PRECEDENT FOR ACTING UNDER THIS SECTION* 

Notes.— 1. Conviction of all the accused not necessary.— There is no reason for putting a narrow 
construction on s. 522. A conviction is undoubtedly necessary under this section but not necessarily the 
conviction of all the accused. 55 B. 155. 

2. Offence of which accused is convicted must be attended by criminal force \_P. 1104, n. 3]— Where 
the offence was not attended by criminal force or show of criminal force or by any criminal intimidation, nor 
was there any evidence to show that by such force or show of force or criminal intimidation the complainant 
had been dispossessed of immovable property and the accused was also acquitted of the offence charged, no 
order can be made under this section. A. I. R. 1934 Oudh 199 = 11 0. W. N. 372 = 1934 0. L. R. 307 = 85 Cr. 
L. J. 686 == 148 L C. 436 == 1934 Cr. C. 586. When there was no occasion for the use of any force or show of force 
on the part of the accused when they took possession of the property as the complainant was absent and no 
one on behalf of the complainant appeared to prevent the accused from committing the offences of which they 
have been convicted, no order can be made under this section. A. I. R. 1934 Oudh 185 (1) = 11 0, W. N. 472 
==: 1934 0. L, R. 356 = 35 Cr. L. J. 788 = 148 I. C. 790 = 1934 Cr. C. 581. Where the accused broke open the 
lock in the absence of the complainant, it cannot be said that possession was taken by the accused with any 
force or show of force. “ Force ” as defined in s. 349, 1. P. C. contemplates the presence of the person u.sing 
the force and ot the person to whom the force is used. 15 Lah. 786, 

WHEN ORDER SHOULD BE MADE. 

3. U notice to accused necessary ? IR 1106, n. 10]— While a notice might undoubtedly be proper, it 
is not necessary under this section. 55 B- 155. But see A. I. R. 1932 Lah. 17 (1) =s=s 1932 Cr. C, ^ = 135 1. C. 
206 = 82 P. L. R. 758 = 33 Cr. L. J. 123 where it was held that an order for restoration by the appellate 
Court cannot be upheld when it was passed without the opposite party having been given an opportunity of 
raising objection to it. 

4. Order not to be made after one month.— This section specifically limits the power of the 

Magistrate to pass an order at the time when he convicts and to any time within one month from the date of 
such conviction. The conduct of the accused in having preferred an appeal against such conviction or 
otherwise cannot extend the jurisdiction conferred by the Statute. 59 C. 1153 ; A, I. R. 1932 Lah. 210 = 135 
I. C. 679 == 1 1932 Cr. C. 254 = 33 Cr. L. J. 191 «= 33 P. L. R. 481 ; A. I. R. 1934 Pat. 154 == 15 P. L. T. 163 = 35 Cr, 
L. J, 1158 ^ 150 1. C. 787 1934 Cr. G. 339, 
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APPEAL AND REVISION. 

5. Under the new amendment an order under this section may be made by any Court of Appeal, 
confirmation, reference or revision [P. 1107, n. llJ-Sub-sectioii (3) expressly gives the appellate Court 
jurisdiction to pass an order, restoring possession under this section. A. I. R. 1932 Lah, 17 (1) = 1932 Cr, C. 
27 = 135 I. C. 206 = 32 P. L. R. 758 = 33 Cr. L. J, 123. But see A. I. R. 1932 Lah. 210 = 135 I. C. 679 = 1982 
Cr. C. 254 = 33 Cr. L. J. 191 = 33 P. L. R. 481 where it was held that the words “ Court of Appeal,” etc., cannot 
refer to anything except the Courts dealing with the original conviction or trial and do not refer to the 'High 
Court in reference from the order restoring possession ; there is no appeal from such an order and hence the 
words cannot possibly refer to this order. See 56 B. 369 (F. B.) where it was held that the words ** Court of 
confirmation, appeal reference or revision ” in s. 520 means any Court which has powers of appeal, confirma- 
tion, etc., in respect of the trial Court and that such Court can make any substantive order it thinks fit in 
respect of the property dealt with by the trial Court. 

6. Limitation as to time not applicable to appellate on revisional Count. — There is nothing in 
sub-section (3) to limit the jurisdiction of an appellate Court to the passing ot an order within one month, 
either of the original conviction or of the appellate order. It can hardly have been the intention of the 
Legislature that the appellate Court’s order must necessarily be passed within a mo nth of the original 
conviction, for that would make sub-section (3) infructuous in any case in which the pendency of the appeal 
exceeded one month. As to whether the appellate order ought to be within a mouth of the appellate 
Court’s disposal of the appeal, there is no such limitation in the section. The Legislature did not intend 
to set a time-limit but has, it would seem, thought fit to rely on the discretion of the appellate and revisional 
Courts not to exercise their powers under this section in cases where there has been undue or excessive 
delay in moving the Court for its use. 12 Pat. 787 ; A, I. R. 1934 Pat. 154 = 15 P. L. T. 163 = 35 Cv. L» J. 1158 
= 150 I. C. 787 = 1934 Cr. C. 339. 


CHAPTER XLIV. 

Of the Transfer of Criminal Cases 

SECTION 626. 

Amendment. — (a) In sub-section (5), for the words “ has power under this section to 
award by way of costs ” the words “ may under this section award by way of compensation ” 
shall be substituted ; 

{b') In sub-section (6-A), for the word '‘costs’’ the word “compensation” shall be 
substituted, and for the words “ any expenses reasonably incurred by such person in consequence 
of the application” the words “ such sum not exceeding two hundred and fifty rupees as it may 
consider proper in the circumstances of the case” shall be substituted ; 

(c) Por sub-section (8), the following sub-section shall be substituted, namely :~ 

“(8) If in any inquiry under Chapter VIII or Chapter XVIII or in any trial, any party 
interested intimates to the Court at any stage before the defence closes its case that he intends to 
make an application under this section, the Court shall, upon his executing, if so r(‘<juircd, a bond 
without sureties, of an amount not exceeding two hundred rupees that he will make such 
application within a reasonable time to be fixed by the Court, adjourn the case for such a period as 
will afford suffident time for the application to be made and an order to be obtained thereon : 

Provided that nothing herein contained shall require the Court to adjourn the case upon 
a second or subsequent intimation from the same party, or, where an adjournment under this sub- 
section has already been obtained by one of several accused, upon a subsequent intimation by any 
other accused ” ; 

To sub-section (9), the following explanation shall be added, namely 
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“ Expla/ndiion. Nothing contained in sub-section (8) or sub-section (9) restricts the 
powers of a Court under section 344 ; 

{e) After sub-section (9) as so amended, the following sub-section shall be added, namely : — 

(10) If, before the argument (if any) for the admission of an appeal begins, or, in the 
case of an appeal admitted, before the argument for the appellant begins, any party interested 
intimates to the Court that he intends to make an application under this section, the Court shall, 
upon such party executing, if so required, a bond without sureties of an amount not exceeding 
two hundred rupees that he will make such application within a reasonable time to be fixed by the 
Court postpone the appeal for such a period as will afford sufficient time for the application to be 
made and an order to be obtained thereon’' — Act XXI of 1932 . 

Notes.— 1. Belative powers of Local (jOYernment and High Court regarding yenae of trial and 
transfer of cases.— Under the scheme of the Criminal Procedure Code the general framework of the adminis- 
tration of justice such as the division of the province into Sessions divisions and their boundaries, and places 
of sitting, the appointment of Sessions Judges and the classilication of offences into those triable with a jury 
and those triable with assessors, is left under ss. 7 to 9 and s. 269 to the Local Government But 
within this framework, the High Court has under the Government of India Act and the Letters Patent, 
the widest possible responsibility and the superintendence of the Courts and powers of transfer 
under s. 526 for the ends of justice and for the convenience of the parlies and the like in any 
particular case; and such a transfer of any particular case from one Court or Judge to another 
within this framework is a matter to be decided by the High Court and not by the Local Govern- 
ment. The High Court cannot alier the regular place of sitting of any Sessions Court from the place directed 
by the Local Government under s. 9. But it can and repeatedly does under s. 526 change the venue of trial of 
any case from any one of these places to another both notified under s. 9. The only exception to the High 
Court’s powers under s. 526 in a particular case is that laid down in sub-section (7), viz,, where under s. 197 (2) 
the Local Government has specified the officer or the Court or both by whom a Judge may be tried— 
Madgavkar,J. Where therefore, the Government acting under s. 193 (2) and s. 9 (2) issued a notification that 
a particular case shall be tried by a particular Judge at a particular place, it was held that the High Court, has 
got power under s. 526 to transfer the trial from that Court to another Court having equal jurisdiction. 
55 B. 576 (S. B.) 

GBODNDS FOR TRANSFER. 

2. Duty of High Goart to create confidence in the administration of jnstice [P. 1117, «. 15]— Confi- 
dence in the Court administering justice on the part of both parties and of the public is a vital element in the 
administration of justice, so much so that a reasonable apprehension, tantamount to lack of confidence has 
been held by the Courts to render a transfer advisable. A special Judge or special venue directed by the Local 
Government is apt or at least is capable of being used to destroy this confidence and except where the supreme 
need of justice requires it, the ordinary course of justice is best left untouched 55 B. 576 (S. B-j It is a funda- 
mental of the due administration of justice that Judges and Magistrates should not only be fair and impartial 
but also should appear to reasonable persons to be fair and impartial and that neither accused persons noi 
litigants should have any reasonable ground for supposing that the Judge or Magistrate who is trying a case 
in which they are concerned, is biased either in their favour or against them. 10 Hang. 180. It cannot be 
impressed too strongly on all judicial officers that they should deal at arm’s length with persons engaged or 
interested in cases pending before them and should so conduct themselves as not lo allow an impression to be 
created that they are on terms of undue familiarity with one of them. A. I. R. 1934 Lah. 541 =35 F.L.R. 478 = 36 
Cr. L. J. 192 = 152 I. C. 896 = 1934 Cr. C. 820. It is very necessary that no person on trial before a Court should 
have any fear that he may not receive absolutely fair treatment. A 1. R. 1983 Oudh 480 = 10 0. W. H. 906 == 
1933 Cr. G. 1397 = 147 I. C. 96 ; A. I. R. 1933 Rang, 9 == 147 I, G. 126 = 1933 Gr. G, 179 5 A. I. R. 1933 Rang, 320 = 
35 Gp. L. J. 39 = 146 I. C. 303 = 1933 Cr. C. 1139. 

3, Trial by jury not a consideration to be ignored [See P. 1118, ^.16 (ii)]— The fact that the exercise 
of the powers of transfer on the merits of a particular case, whether for the convenience of parties and witnesses 
or for the ends of justice, might result in a change of place of trial or in a change from jury to assessors or vice 
versa, is in no way repugnant to the intention of the Legislature as expressed in s. 9 and s. 193 {2). But in a 
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case involving life or death to the accused, when the effect of the Government’s notification changing the venue 
of trial is to deprive the accused of the right of trial by jury, it is impossible for the High Court to ignore the 
consideration that the accused rightly or wrongly attach great value to such right. Per Madgavkar.J. 56 B. 

576 (S. B.) 

Reasonable apprehension in the mind of the accused that he will not have a fair and impar*- 
tial trial, is the proper test 1118, 18]— It is not necessary when supporting an application for transfer, to 

establish that there is any actual bias in the mind of the Magistrate concerned. It is the cumulative 
likely to be produced on the mind of au ordinary reasonable accused person, that has to he seen. A. I. R, 1928 
A. 396 {S. B.) ; A. L R. 1930 Lah. 877 = 31 Cr, L. J. 1172 == 127 I. C. 150 === 1930 Cr. C. 921 ^ 15 A. L Cr. R* 78. 
Where the apprehension though unreasonable, appears to be honestly entertained, the case should be trans- 
ferred, particularly when the case had not yet begun and there was therefore no administrative inconvenience 
caused by such transfer. A, I. R. 1933 Pat. S97 = 34 Cr. L. J. 1025 == 145 I. C. 524 «=» 1933 Cr. C. 1360 ; A. I. R, 
1934 Omdh 452 = 11 0. W. N. 1193 = 1934 0. h. R. 788 = 35 Cr. L. J. 1483 = 151 I. C. 1003 = 1934 Cr. C. 1811, 
Where the petitioner has an apprehension that the local atmosphere is to some extent poisoned against him and 
it appears that that apprehension is not quite unfounded, it is a proper case for transfer. A. I. R. 1931 Lah. 540 
= 32 P. L. R. 471 = 1931 Cr. C. 780 = 32 Cr. h. J. 1188 = 134 I. C. 519. The mere fact that certain orders passed 
by the trying Magistrate are erroneous or illegal is not by itself sufficient to justify a transfer. lUit if the j)roce- 
dure adopted by him was such as to justify a reasonable apprehension in the minds of the accused pensons that 
they would not have a fair and imtiartial trial in his Court, and the procedure was calculated to indicate that 
both parties to the trial were not being treated with equal fairness, transfer ought to be ordered. A. I. R. 1981 
Lah. 59 = 32 Gp. L. J. 253 = 129 I. G. 193 = 1931 Cp. C. 139. Where the District MunsifT directed the filing of a 
complaint against the accused and on his appeal, the District Judge confirmed the order and the complaint 
came before the same District Judge as Sessions Judge it was held that there was cau.se for a reasonable 
apprehension in the mind of the accused that he will not have a fair and impartial trial befon^. the same Judge 
who dismissed his appeal. (1934) M. W-N. 862. It is no ground for the transfer of a case trom the Court of a 
Hindu or Muhammadan Magistrate to that of a European Magistrate merely because the parties belong to 
different religions or the dispute is of a communal or quasi-commuual nature. It must be shown in each case 
that there is a reasonable apprehension in the mind of the person applying for it, that he will not get a fair trial. 
A. L R. 1934 Lah. 73 = 35 Cp. L. J. 624= 148 I. C. 201 = 1934 Cp. C. 140 ; A. I. R. 1930 Lah. 168 = 31 Cp. L. J. 257 
= 121 1. C, 374 = 1930 Gr. C. 176 = 13 A. I. Cr. R. 347 5 A. I. R. 1930 A. 787 = 1930 A. L. J. 606 = L. R. 11 A. (Cp.) 
73 = 31 Gr. L. J. 555 = 123 L G. 685 = 1930 Cp. G. 993. 

5 . Incidents held to create reasonable apprehension that fair trial cannot be had [/^. 1121 , «. 25 j— 
(») Refusal to give copy of siaiemeul under s, 162— Where the Magistrate refused to give the accused a copy of 
the statement of a witness recorded by the police on the ground that there was no contradiction between the 
deposition of the witness and the statement given by him, whereas in fact, there was a material contradiction, 
it was held that the Magistrate must have been in some way prejudiced against the accused and an application 
for transfer was therefore well founded. A. I. R. 1931 A. 273 = 129 I. C. 267 = L. R. 12 A* (Cp.) 36.aaa 15 A. I. Cr. 
R* 229 = 1931 Cr. G. 337 = 32 Cp. L. J. 370. But if the refusal to grant such a copy was made under a bonafide 
mistake of law, it cannot be said that the Magistrate was prejudiced. A. I. R, 1929 Watf. 172 r« 30 Cp L J 728 = 
117 L G. 213 = 1929 Cp. 0.47. 


{ii) Magistrate sending hack papers to the police instead of ordering prose etdion — Where after going 
through the police-diary the Magistrate came to the conclusion that the investigation was not properly made 
and returned the papers to the police who then charged the accused, it was held that the Magistrate had the 
prosecution of the accused in mind at the time he sent the papers. If the Magistrate came to the conclusion 
that the accused should be prosecuted, his proper course was to pass an order under s. 190(1) (^:) iu which case 
it would be open to the accused to ask for a transfer under s. 191. A. I. R. 1931 A. 273 - 129 I C T R 

12 A. (Cp,) 36 = 15 a. I. Cp. R. 229 = 1931 Cr. G. 337 = 32 Cp. L. J. 370. * * 


Kt^)Mag^traU sending M the complainant and pressing him to compr<»nise the matter [See ». 25 
xvii)3-lt IS highly improper on the part oi a trying Magisirate to send for a party to a case pending in his Court 
to ins ho^e and then to press npon him the desirability of a compromise. Such a coursH Hke y to raiL a 
r^nabte apprehension in the mmdofthe complainant that the Magistrate is showing favour to ^roSer 
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(iv) Magistrate taking steps to put down pic keiting in his executive capaciiy^V^htte the Magistrate 
in his capacity as executive officer had been taking steps to put down picketting of certain shops^ it would be 
very desirable and would promote that confidence in the administration of justice which is ali important, that 
such a Magistrate should not hear cases arising out of the picketting, in his judicial capacity. A* L R. 1981 
Lah* 30 == 32 P. Ii. R. 272 = 1931 Cr, C. 94 = 130 I, C. 330 = 32 Cr. L. J. 491 == 16 A. 1. Cr, R. 127. 


^ .(t/) Magistrate formmg opinion before hearing evidence— not only formed but 
expressed an opinion strongly adverse to the party even before he had heard a single word of the evidence in 
the case, the case should be transferred. 8 Rang. 654. 

{vi) District Magistrate improperly interesting himself in the Where the District Magistrate 
directed the Subordinate Magistrate to cancel the bail bond by the sureties of the accused, and also wTOte to 
the Sessions Judge requesting him to review the order granting bail to the accused, it is not unreasonable 
that the accused should fear that they might not get impartial justice if the case is tried in that district. The 
action of the District Magistrate giving directions to his subordinate and trying to influence the Sessions Judge 
was unjustifiable and improper. 10 Rang. 180, Where the accused cited the District Magistrate as a defence 
witness and summons was ordered to issue to him accordingly whereupon the District Magistrate sent a memo, 
to the trying Magistrate calling his attention to s. 257, and on receipt of the memo, the trying Magistrate 
cancelled his order for summoning the District Magistrate behind the back of the accused, it was held that the 
apprehension in the mind of the accused that he will not have a fair trial before the trying Magistrate or any 
other Magistrate subordinate to the District Magistrate was not only genuine but also reasonable. A. L R, 1934 
Nag. 39 1934 Gr. G. 152 == 35 Gp. L. J, 411 = 147 I. G. 289. 

(vii) R'^fusal to give a copy of the statement to the police under s. 162— Where the Magistrate showed 
irritation at the request of the accused under s. 162 to be granted a copy of the statement ot a witness to the 
police, by insisting on a written application and passing an order thereon more than two months afterwards 
refusing the request for no valid reason, held that it would naturally give an accused person reasonable belief 
that the Magistrate had no reason to be fair to him. A. I. R. 1930 A. 737 = 1930 A. L. J. 606 = L. R, 11 A. (Gr.) 
73 = 31 Gp. L. j. 555 = 123 I. G. 685 = 1930 Gp. G. 993. 

(viii) Magistrate unnecessarily prolonging proceedings on bail application— Magistrate for 
erroneous reasons refused to accept the bail bonds in respect of bailable ofiences and unnecessarily prolonged 
the proceedings it was held that the procedure adopted was likely to raise a reasonable apprehension in the 
minds of the accused. A. I. R. 1932 Lah. 440 = 33 P. L. R. 416 = 1932 Gr. G. 519 = 34 Gp. L. J. 89 = 141 1. C. 43. 

(ix) Handing over judicial records to Superintendent of Police^ cited as a witness — Where the Superin- 
tendent of Police was cited as a defence witness and on the date fixed for his examination it was found that 
the records of the case had been sent for by him and were handed over to him, the incident was such as to 
raise a reasonable apprehension in the mind of the accused. A. I. R. 1932 Lah. 294 = 136 I. C. 9 = 33 Cp. L« J. 
223 = 33 P. L. R. 438 =1932 Gp. C. 442. 

{x) Continuing hearing when application for transfer is made—'^h^xi. the application for transfer 
was made the Magistrate continued the hearing of the case, and pending the hearing of the application he 
cancelled the bail of the accused which was however granted by the Sessions Judge on application, held that 
the accused may have a reasonable apprehension of bias. A, I. R. 1933 Lah. 914 = 145 I. G. 173 = 84 Cr. L. J. 
900 = 1938 Gp. G. 1376 ; A. I. R. 1933 Sind 307 = 34 Cp. L. J. 1144 = 146 I. C. 20 = 1933 Gp. C. 1041, 

(xi) Examining accused under s. 342 on instructions given by prosecuting Where the 

Magistrate made use of a document obtained from Counsel for the prosecution and basing his examination 
on detailed instructions given therein, held that the Magistrate’s action was improper and the accused was 
entitled to a transfer. A. I. R. 1933 Nag, 269 = 16 N. L. J. 158 = 34 Cp. L. J. 1172 = 146 I. C. 149 = 1933 Cp. G. 
1003 ; A. I. R. 1930 Lah. 166 = 31 Cp. L. J. 560 = 123 1. C. 570 = 1930 Cp. C. 174. A Magistrate cross-examining 
a prosecution witness after the defence had cross-examined him, on points suggested by the Public Prosecutor 
gives rise to reasonable apprehension. A. I, R. 1930 Lah, 173 = 31 Cp, L. J, 736 = 124 I. C. 688 = 1930 Gr. C. 131. 

[^xii) Magistrate having knowledge of dispute in executive capacity or otherwise, — See (1934) M» W. N. 
97 5 A. I. R. 1929 C. 809 = 1929 Cp, C. 597. 
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{xUi) Improperly rejecting sureties offered under s, 122— Where the Magistrate rejected all the 
sureties offered, without holding an inquiry as to their fitness or otherwise and further demanded enhanced 
security each time, held the circumstances were such as to raise a reasonable apprehension in the mind of the 
accused A. I. fi. 1935 A. 517. 

Examining prosecution witnesses at late Where the witnesses for the complainant 

were examined after 9 p,m. in contravention of the directions of the High Court that no new cases should be 
taken up by the subordinate Courts after 4 p.m. there was sufficient ground for transfer. 14 Lah. 201. ^ ^ 

6. Incidents held not sufficient to prove any bias [P. 1123, n, 26]— 

(a) That the Magistrate is already trying another case against accused’-^X^^ fact that a Magistrate is 
trying or has tried one case against an accused person is no reason why he should not try any subsequent case 
against the same person when no allegation of prejudice or unfair treatment has been made. A. I. R. 1983 
Nag. 201 29 N. L. R. 338 34 Cr. h. J. 1035 143 I. C. 443 = 1933 Cr. G. 797. 

(ia) Magistrate being friend of complainant — the Magistrate is a personal friend of the complain- 
ant is no ground for transferring a case. 33 Bom. L. R. 311 =; A. I. R. 1931 B. 206 (1) 32 Cr. L. J. 805 131 

1.0.891 r=: 1931 Gr. G. 350. 

7. Vhen ia formation of a previous opinion in another case a ground for transfer ? [P. 1 124, n* 28]— 
No hard and fast rule can be laid down for the trial of counter-cases. It is sufficient to .say that there can be 
nothing irregular in ajudge trying each case to a conclusion before different as.se.ssors and afterwards pro- 
nouncing judgment in both so long as he tries the one quite independently of the facts of the other, Should 
the Judge however feel that he is likely to be embarrassed by the adoption of this procedure he will no doubt 
get a transfer of the counter-case to the file of another Sessions Judge. What must be made clear is (1) that 
the trial must be separate, before different assessors and separate judgments delivered ; (2) that the 
conclusions in each case must be founded on, and only on the evidence in each ca.se, and (3) that if a Judge 
considers himself unable to detach himself from extraneous considerations, a transfer may be nece.ssary to 
deliver the Judge from this embarrasment. 56 M. 139 (P. B.) The mere fact that the counter-complaint by the 
accused has been dismissed does not mean that the Magistrate has prejudged the other case against him or 
that he is not prepared to hold that the other complaint is also false. A. 1. R, 1935 Sind 72 xx 1935 Cr. C. 277 • 
A. L R. 1930 Pat. 337 = 11 P. L. T. 248 ~ 31 Cr. L. J. 732 = 124 I. C. 846. la a case and comitcr-casc of rioting 
a Judge is not, merely by reason of his having decided the counter-case incompetent to try the other case. But 
if he has already arrived at findings in the one case he will find it embairasing to arrive at a different finding 
in the other. Where he has also expressed his view that it will not be possible for him to give a different 
finding, the apprehension of the accused is justified and a transfer of the case will be proper. A. I. R. 1933 Ottdh 
21 = 9 0. W. N. 963 = 34 Cr. L. J. 46 = 140 I. C. 685 = 1933 Cr. C. 59 = 19 A. I. Cr. R. 119 5 A. I. R. 1934 Lah. 458 
= 35 P. Ij. R. 427 « 152 I. C. 1060 = 1934 Cr. C. 704. 

‘ 8. Other grounds for transfer [P. 1126, n, 32]-<‘ That such an order is expedient in the ends of 

justice^ sub-sec* (1)(^) [AT 32 (iv)]— Where the trial is complicated in its nature and hound to attract difficult 
questions of law for decision by the Court seized of the case and where the facts disclose certain other offences 
exclusively triable by the Court of Session, it is just and proper that the case should be transferred to the 
Court of Session. A. I. R. 1934 Oadh 349 = 11 0. W. N. 780 = 1934 0. L. R. 481 == 85 Cr. L. J, 928 ^ 149 I C 
235 = 1934 Cr. C. 1018. ’ ’ 


SUB-SECTIONS (2) TO (7)~PBACTIGE. 

9. Bapply of copy of lower Courts’ Report to accused. — In the Bombay High ('ourL the practice 
prevails of furnishing the applicant with a copy of any report which the Court may receive frotn the Subordi- 
nate Court from which it is sought to transfer the case. A. I. R. 1931 B. 206 (1) == 33 Bom. L, R. 314 » 1981 
Cr. G. 350 = 131 1. G. 889 = 32 Cr. J. 804. 


T appl3^« *01 teansfet steongly condemned [P. 1127, «. 36l-An ai)i.lio!ition for transfer 

ought to be put forward at the earliest possible opportunity after Uie occurrence of whatever facts or circum- 
stances are allepd as affording a reasonable' ground for such application. The applicant cannot be allowed 

decisions are likely to go in his favour. A. L R. 
1933 Sind 17 = 26 S. Ii. R. 255 =* 33 Or, L. J. 908 = 139 L C, 791 =s= 1988 Cr. C, 17. 
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11. To whom the case may be transferaed [/! 1128, 38]— The Assistant Sessions Judge, the 
Additional^ Sessions Judge and the Sessions Judge exercise co-ordinate or equal jurisdiction of a Sessions 
Court within the limits of the authority conferred on them by the Code and are nevertheless different Courts 
each bubordinate to the High Court. The High Court has therefore power to transfer a case from the Court 
of the Additional Sessions Judge to the Court of the Sessions Judge. 55 B. 576 (S. B.) 

12. Sub-section (3). Party interested [P. 1128, «. 39-A]— The language, of sub-section (3) is sufficiently 

wide and comprehensive and a person who has lodged the complaint and moved the machinery of the police 
and the criminal Courts continues to be a party interested and is entitled to move the High Court for a transfer 
of the case. But when the prosecution is in the hands of the Public Prosecutor, there must be exceptionally 
strong grounds before the power of transfer is exercised at the instance of a private complainant A. I. R. 
1934 Lah. 612 = 35 P. Ii. R. 567 = 132 I. C. 1053 = 1934 Gr, C. 942, When a complaint is made by the Court 
under s. 476 even though on application made by a private party, it is the Court which is the complainant, and 
not the private party. The latter is not even a “ party interested ” so as to have the locus standi to make an 
application for transfer under sub-section (3) . A. L R. 1930 Bah. 873 = 31 P. L. R. 840 = 31 Cr. L. J. 1174 127 

I. C. 152 = 1930 Or. C. 917 = 15 A. I. Cp. R, 82. 

13. Sub-section (4). Affidavit in support of transfer must conform to the proyisions of s. 539. — Under 
sub-section (4) every application except an application by the Advocate-General shall be supported by an 
affidavit S. 539 lays down the persons before whom it is to be sworn. An affidavit purporting to be sworn 
to before an officer of the District Judge^s Court is not sufficient for the purposes of this section. A. I. R. 1931 
C. 710 (1) = 134 I. G. 1278 = 1931 Cr. C. 990 = 33 Cr. L. J. 61 5 A. I. R. 1933 Nag. 201 = 29 N. L. R. 338 =* 34 Gr. 
L. J. 1035 = 145 I. G. 445 = 1933 Gr. C. 797. 

14. Sub-section ( 6 -A). “Person” includes Local Government.— The words “any person” in this 
sub-section is comprehensive enough to include (1) the Crown or the Local Government ; (2) any private indivi- 
dual who has an interest in the subject-matter of the complaint as also (3) all or any of the accused persons. 
Where an application for transfer of a case has been thrown out on the ground that it is frivolous or vexatious 
the Local Government opposing the application is entitled to recover its costs from the applicants. 52 A. 
263 (F. B.) 

Adjournment of hearing on Notification of Intention to move the 
High Court— Sub-sec. (8). 

15. Adjournment obligatory [P. 1129, See n, 49]— The section is absolutely imperative in its terms 
and to refuse adjournment contrary to the terms of the section is to exercise a power of trial the Court does 
not possess and to vitiate the whole subsequent proceedings. A. I, R, 1931 B. 411 == 33 Bom. L. R. 668 = 1931 
Cr. G. 726 = 32 Cr. L. J. 1161 = 134 I. C. 361 ; A. I. R. 1935 Sind 27 = 1935 Cr. C. 121 ; A. I. R. 1930 A. 263 = 1930 
A. L. J. 547 = L. R. 11 A. (Gr.) 70 =: 31 Cr. L. J. 590 = 124 I. C. 17 = 1930 Or. C. 3T5 = 13 A, I. Cr. R. 379; 
53 M. 165. 

16. When adjournment is granted Court is not functus officio to order miscellaneous applications. 
—The grant of an adjournment to enable the accused to move the High Court, does not mean that the trial 
Magistrate loses seisin of the case or is rendered incapable of even disposing of miscellaneous applications 
for grant of copies, inspection of records, etc. A. I, R. 1931 Lab. 59 = 129 I. C. 193 = 32 Cr. L. J. 253 == 1931 
Cr. G. 139. 

17. “ Accused ” in sub-section ( 8 ) means all the accused as a whole.— Every accused is not, in turn, 
entitled to have an adjournment to apply for a transfer. The words “ or the accused ’ apply to the accused 
as a whole, and although any further incident might give rise to a fresh application, it would equally give rise 
to a fresh application by the same applicant provided always there was something to justify or form the 
foundation of the application. 12 Lah. 668 . See the present proviso to sub-sec. (8) inserted by Act XXI of 
1932. 

18. Proceedings after application for adjournment whether void {P. 1130, n. 51]— The refusal of the 
Magistrate to adjourn the case, though not justified and was contrary to the provisions of the section, is an 
irregularity which can be cured under s. 537. 59 C. 478. 

25 
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19- “Trial” whether inclndes stage of judgment IP, 1131, «. 51- A]— The word “trial” must be 
aeld to include judgments also. 59 C. 478, 

20. No adjournment when proceedings are in stage of inquiry.— Where the proceedings are only in 
the inquiry stage, the Magistrate is not bound to grant an adjournment for making the application for transfer. 
(1934) M, W. N. 743. 

21. Under sub-sec. (8) accused is entitled to apply direct to the High Court.-' Since the introduction 
of the present sub section (8) the accused has a right to come to the High Court direct and such right' cSnnot 
in any way be excluded. 32 Bom. L, R. 1128 (P. B.) = A. I. R. 1930 B. 480 = 129 I. C- 399. 

22. High Court’s power to atop frivolous applications.— Where successive applications are made 
which are frivolous and meant to defeat the ends of justice, the High Court should exercise its inherent power 
under s. 561-A to prevent such abuse of the process of any Court. Such frivolous and vexations applications 
also amount to contempt of Court which could be punished in various ways. The person making such 
applications may also be ordered to give security for costs of the other party. 54 B. 553 (P. B.) 


SECTION .526-A. 

Amendment In sub-section (1) after the words Naval Discipline Act'" the brackets, 

words and figures “ [other than a person to whom that Act applies by virtue of the Indian Navy 
(Discipline) Act, 1934J’* shall be inserted — Act XXXY of 1934. 


SECTION 528. 

Notes.— 1* Magistvate may act suo There is nothing in this section which disables the Magis- 

trate from taking action unless he is set in motion by the petition of one of the parlies. Orders of transfer are 
frequently made for reasons of administrative convenience and it is not the intention of the Legislature to 
make an application from either party a necessary preliminary. A. I. R. 1933 Bind 205 34 Cr. U. J. 861 ^ 144 

I- C. 881= 1933 Cr. C, 718. 

2. Good reasons to be recorded for transfer [P. 1134, 8]— The discretion of Magistrate.s in 
transferring cases from the files of Subordinate Magistrates is unfettered, but before an order under this 
section is made the Magistrate should have reasons and those reasons should be such as the law regards as 
satisfactory from the point of view of principle. 58 C. L. J. 214 = A. I. R. 1934 C. 137 = 83 Cr. Ii. J. 597 148 

I. C. 121 = 1934 Cr. C. 177. 

8. ERoot of omission to record reasons [P. 1134, 9] — The omission to record reasons is merely 

an irregularity and affords no ground for interference. A. I. R. 1933 Lah. 807 = 1933 Cr. C* 1040 146 I- C. 166 

= 34 Cr. L. J- 1174 ; A. I. R. 1933 Lah, 385 = 143 I. C. 474 = 1983 Cr, C. 639 = 84 P. L. R. 377 = 34 Cr, L, J, 630. 

4. Notice to be served on the party [P, 1135, See n. 11]— The fundamental principles of justice 
require that no order should be passed to the prejudice of a party in his absence and behind his back, and 
that he should be given an opportunity of contesting the order before it is passed. It is necessary therefore 
that notice should be served on the party before action is taken under this section. A. I. R, 1931 Lah. 29 = 
32 P. L, R. 336 = 1931 Cr. C. 93 = 130 I. C. 330 = 32 Cr, L. J. 492 = 16 A. L Cr, R. 120 ; 1930 A. L. J. 148 = 
X. I. R. 1929 A. 932 = 31 Cr, L. J. 30 = 120 I. C. 261 = 1929 Cr. C. 660 = L. R. 11 A. (Gr.) 48 ; ( 1929) M. W. N. 265 = 
30 M. L. W. 401 = A, I. R, 1929 M. 511 = 2 M. Cr. C. 93 = 30 Cr. L. J. 1048 = 119 I, C. 385 = 1929 Cr. C. 12. 
The giving of notice is desirable, but the mere fact that the Magistrate has not dotio so does not make 
the order bad in law. A. I, R, 1983 Lah. 885 = 34 P. L. R. 377 = 143 I. C. 474 = 1933 Cr. C. 639 34 Cr. L, J, 

630 ; A, L R. 1933 Sind 205 = 84 Cr, L. J. 861 == 144 1. C. 881 = 1938 Gr, C. 718. 

5. Sessions Judge cannot transfer appeal from Additional Sessions Judge.-The Sessions Judge 
has no jurisdiction himself to transfer an appeal from the file of the Additional Sessions Judge to his own file. 
Even supposing he had such jurisdiction, an Additional Sessions Judge cannot issue such an order to another 
Judge of equal jurisdiction to himself. A. I. R. 1931 A, 435 = 1931 A. L, J, 591 = 1931 Cr. C* 707 «: 16 A. h Cr. R. 
123 = L- R, 12 A. (Cr.) 113 «= 135 I. C. 232 = 38 Cr. L. J, 158, 
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6. After transferring case, superior Magistrate cannot take part in it [P. 1136, n, 20]— Where a 
Magistrate has become properly seized of a case by transfer or otherwise, he is seized of the whole matter 
and a superior Magistrate cannot take action except under Chapter XXXII or by withdrawal of the case 
to his own Court. 57 C. 17 ; A. I. R. 1930 M. 705 = (1930) M. W. N. 413 = 3 M. Or. C, 243 = 31 Cr, L. 895 = 125 

I. C. 557 = 1930 Cr. C. 652 = 14 A. 1. Cr. R. 511. 

7, Revision [P. 1137, n. 23]— The High Court has power to revise an order of transfer made on 
impisoper and inadequate grounds. A. I. R. 1933 Sind 205 = 34 Cr. L. J. 861 = 144 I. C. 881 = 1933 Cr. G* 718* 


CHAPTER XLIV-A. 

Supplementary Provisions relating to European and Indian British Subjects 

AND OTHERS. 

4: * Hs ^ 5^ 

SECTION 528-B. 

Note.— Whether proceeding in revision is a “snbseqnent stage of the case.”— S. 439 confers no rights 
on a person convicted by a trial Court or a lower appellate Court to invoke the revisional jurisdiction of the 
High Court. The exercise of that jurisdiction is purely discretionary. The hearing in revision cannot therefore 
be described as a subsequent stage of the case. If the language of s. 528-B is ambiguous, it must be construed 
in favour of the accused. 60 C. 676. 

Contra — An appeal or revision is clearly a subsequent stage of a trial and a European British subject 
who has waived his right to be tried as such before the Magistrate, is definitely debarred from asserting it or 
claiming the special procedure before the appellate or revisional Court. A. I. B. 1933 Pesh. 6 = 1933 Cr, C. 148 

= 1411. C.445. 


CHAPTER XLV. 

Of Irregular Proceedings. 
***** 


SECTION 530. 

Notes.— 1. Proceedings not void, heonnse another section not triable by the Hagistrate could also be 
charged In the complaint [ii 1143, See «. 6]- Where the Magistrate was entitled to try the accused under the 
sections named in the complaint, the trial is not void because another section could also be charged in the 
complaint. A. I. R. 1931 A. 10 = L. R. 11 A. (Cr.) 187 = 1930 A. L. J. 1422 = 15 A. I. Cr. R. 23 = 129 L C. 257 = 
82 Cr. L. J. 360. 

Clause (o). 

2. Where a Snb-divisional Magistrate not exercising the powers of a District Magistrate heard an 
appeal under s. 515, his proceedings were illegal. A. I. R. 1934 Lah. 294 = 1984 Cr. 0. 525. 

Clause (p). 

3. A Magistrate trying a case which has not been taken cognizance of by him, or has not been sent 
to him in the proper way or withdrawn by him in the proper way has no jurisdiction to try it. A. I. R. 1930 M. 
705 = (1980) H. W. N. 413 = 3 M. Cr. 0. 243 = 31 Cr. L. J. 895 = 125 I. C. 557 = 1930 Cr. C. 652 = 14 A. I. 

Cr. R. 511. 

SECTION 531. 

Note.— Section applies to any place in British India where the Code applies [P. 1144, «. 1]— S. 531 
operates wherever in British India any finding, sentence or order of anv criminal Court has been arrived at or 
passed in a wrong Sessions division, district, sub-division or other local area ejusdem generis with a sub- 
division, provided that in such area the Criminal Procedure Code runs, 9 Rang. 338. 
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SUPPLEMENT TO SOHONi’S COMMENTARIES. 

SECTION 532. 

Ifote.— Effect on commitment where preYions sanction is necessary for initiation of proceedings 
1146 , 3 ^. 5 ]— This section does not apply to a case where the prosecution is illegal on the ground of want of 
previous sanction. In such a case tliere is no question of the power of the Magistrate to cqmmit the accused, 
but the defect is that there was no previous sanction and the conimilinent is therefore wholly illegal. A, I. R. 

1934 A, 963== 4 A. W. R< 524 = 1934 A. L. J. 965 = 1934 A. L. R. 1025 = 36 Cr. Ii, J. 187 = 152 L C. 667 = 
1934 Cr. C. 1291 (P, B.) 


SECTION 533, 

Note.— Where the Magistrate did not take down the statement of the confessing person as required by 
law, the error was cured by the fact that the Magistrate was examined on oath under s. 533 and gave evidence 
that the statements were actually made before him. A. I. R. 1934 Rang. 78 = 35 Cr. L. J. 823 = 148 1. C. 1002 = 
1934 Cr, C. 401. if a statement be not recorded strictly in conformity with s. 164, but so long as the Magistrate 
purports to have recorded it under that section, and even after the statement has been received in evidence, 
this section can be resorted to and evidence taken that the accused person duly made the statement recorded. 
7 Rang. 759. 

See notes under s. 164. 


SECTION 536. 

Note.— Trial with assessors not chosen according to law is illegal.— A trial began as a jury trial and 
continued as such. When the case had reached a crucial point the Judge found that it wjis triable with 
assessors only and he theieupon directed that the jurors will henceforth be considered as assessors.’^ It was 
held that the persons who gave their opinions as assessors “ were not summoned to act as such ” under s. 284 
and therefore they were not chosen according to law and the trial was illegal. A. L R. 1933 Ondh 351 — 10 
0 , W. N. 619 = 34 Cr. L. J. 1093 = 145 1, G. 803 = 1933 Cr. C. 994. 


SECTION 637. 

Notes.— 1. General scope of the section [See/. 1152]— In order that an infringement of the pro- 
visions of the Code should be of such a nature that it does not come within the purview of s. 537, it must go to 
the root of the trial and must in effect vitiate the proceedings. It must in effect amount to an assumption by 
the Court of a jurisdiction which it does not possess or a failure to exercise a jurisdiction which it does possess. 
13Raaig. 1; 54 B. 934. When the decision of a criminal Court appears in substance to be correct, an appeal 
Court should endeavour to uphold the decision even in cases where the rules of procedure have been trans- 
gressed ; except where the breach is of so grave a nature that the form of trial was substantially different from 
that provided by law for the offence charged or where the breach of rules has in fact occasioned a failure of 
justice. 67 C. 1228 (P. B.) In applying this section no distinction ought to be introduced between “ illegality ” 
and “ irregularity. ” The sole criterion is whether the accused person has been prejudiced or not. The object 
of procedure is to enable the Court to do justice, but if in spite of even total disregard of the rules of procedure, 
justice has been done, there would exist no necessity for setting aside the final order which is just and correct 
simply because the procedure adopted was wrong. 55 A, 301 (F. B.) 

IL— SECTION APPLIES ONLY TO IBBEGrULAB PROCEEDINGS OP COMPETENT 

COURTS. 

2. Court of competent jurisdiction [P. 1155, «. .10]— Where a Second-class Magistrate tried the 
accused for an offence which he had no power to try, it is a matter which goes to the very root of the case and 
is not covered by this section. A. I. R, 1933 Lah. 1009 = 1938 Cr, C. 1554 = 147 1. C. 737, 

IIL— Cl. (a).— ERBOB, OMISSIOB OR 1BBE0ULARIT7 IM THE COMPLAINT. 

I • S. daue applies to a oomplainf anders. $76 — A pure technical irregularity in the heading of a 
complaint of Court under s. 476 is cured by this clause. 16 Lah. 158, 
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Enttve absence of a complaint vitiates tbe trial \P. 1155, 17] — The want of a complaint for a 

particular offence is quite different from an error, omission or irregularity in the complaint. If there is no 
complaint, the case does not fall under s, 537. A. I. R. 1930 Rang. 153 = 31 Cr. L. J. 1060 =126 I. G. 530 = 1930 
Cr. C. 585. 

5. Omission to examine complainant at once [P. 1155, n. lS]See note 2 to s. 200. 

6. Cognizance without proper complaint under s. 198.—6^tf note 1 to s. 198. 

lY.— CL (a)— ERKOE, OMISSION OR IRREGULARITY IN SUMMONS OR WARRANT. 

7. Omission to state particulars in summons.— Omission to state the particulars of the offence 
in the summons, causes prejudice to the accused and the defect is not cured by this section. A. I. R. 1934 
Oudh 370 (2) = 11 0. W. N. 828 = 1934 0. L. R. 656 = 35 Cr. L. J. 1161 = 150 I. C. 941 = 1934 Cr. C. 1156. 

8. Failure to give thirty days* time in proclamation under s. 87. 

See note to s. 87. 

Y.— GL (a)— ERROR, OMISSION OR IRREGULARITY IN CHARGE. 

9. Omission to frame charge.— note 2 to s. 254. 

10. Errors and omissions in charges IP. 1 1 57, n. 32]— Defects in the form of charge are immaterial unless 
they lead to failure of justice. (1930) M. W. N. 1041 = 35 M. L. W. 98 = A. I. R. 1931 M. 225 = 3 M. Cr. C. 390 
= 32 Cr. L. J. 753 = 131 1. C. 458 = 1931 Cr. C. 321 ; A, I. R. 1935 Sind 34 = 28 S. L. B. 304 =1935 Cr. G. 163. 
Failure to define expressly and accurately the common object with which an unlawful assembly acts, is an 
error which may be cured by this section. (1930) M. W. N. 80 ■= 31 M. E. W. 236 = A. I. R. 1930 M. 188 = 3 H. 
Cr. C.67 = 31 Cr. L. J. 347 = 121 1. C. 862 = 1930 Cr. C. 188 = 14 A. I. Cr. R. 17. See note 1 to s. 222 and note 
1 to s. 242. 

YL— CL (a)— ERROR, OMISSION OR IRREGULARITY DURING TRIAL. 

11. Joint trial of cross-cases [P, 1158, n. 37]— The irregularity of a joint trial of cross-cases, the 
prosecution evidence in the one being the defence evidence in the other, can be cured under this section where 
it has not been shown that the accused was in any way prejudiced by the procedure, 1935 A. L. J. 423. ' 

12. Effect of misjoinder of charges [P. 1159, n. 39] — See notes 4 and 5 to s. 233, 

13. Effect of multiplicity in the charge [P. 1159, n. 40]— 51?^ notes to s. 234. 

14. Effect of misjoinder of parties [P. 1160, ». it]— See notes to s.239. 

15. Errors, etc., in judgments. 

(i) Effect of initialling and not signing judgment— See note 1 to s. 265. 

(«) Delivery of judgment after ceasing to hold office — See note 1 to s. 367. 

YIIL— 01. (a)— ERROR, OMISSION OR IRREGULARITY IN OTHER 
PROCEEDINGS BEFORE OB DURING TRIAL. 

16. Irregularities in searches.— 53?^ note 4 to s. 103. 

17. Irregularity in security proceedings. — Omission to give full particulars in notice under s. 112. 
See note 5 to » General notes to Chapter ” at p. 19, supra, 

18. Irregularity in proceedings under Chap. Failure to question accused under s. IS9-A re- 
garding denial of public right. — See note 5 to s. 139- A. 

19. Irregularities in investigation, Ch. XT?.— Failure by the police-officer to conduct properly the 

investigation into an offence cannot vitiate a trial which was started on the final report after the investigation. 
If there was any irregularity in the conduct of the investigation, any suspicion as to the truth of the prosecu- 
tion case engendered by the irregularity would be considered by the Court, in determining the truth of the 
charge. A. I. R. 1931 Pat. 150 = 181 I. C. 17 = 1931 Cr. C. 390 = 12 P. L. T. 393 = 32 Cr. L. J. 638 = 15 A, I, 
Cr. R. 508* • 

20. Want of certificate of Political l.g&nt.—See note 3 to s. 188, 
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21. Irpegulapities in Warrant-cases, Chap. Failure to record reasons for asking accused 

forthwith whether he wishes to cross-examine prosecution witnesses. —See note 5 to s. 256. 

22. Ipregnlapity in summary trials. 

[i) Omission to record plea of the accused.— See note 4 to s. 263. 

(m) Failure to sign judgment by all members.—See note 2 to s. 265, 

" r. 

23. Irregularities in Sessions trials, Chap. XXlll. — Sunimo7iing of less than double the number of 
jurors, s. 326.— It is a mere irregularity to summon less than double the number of jurrors required for a trial 
in contravention of the provisions of s. 326 and such irregularity would not vitiate the trial unless there has 
been a failure of justice occasioned thereby. 10 Pat, 107 following 57 C. 1228 (P. B.) 

Erroneous decision as to right of reply.— hn erroneous decision as to the right of reply is not an 
illegality or such a substantial irregularity as to vitiate the whole proceedings. 13 Lah. 172. 

24. Examination of accused.— notes under s. 342. 

25. Effect of irregularities in local investigation {P, 1163, n. A]-- Not placing a note of inspect 
tion on record.— Omii>sion to record a memorandum of the relevant facts observed at the inspection under 
s. 539-B is not an irregularity which would vitiate the whole of the procceding.s unless it occasioned a failure 
of justice by prejudicing the accused. 53 A. 706 ; 53 A. 215 ; A, I. R. 1932 A. 28 ~ 1932 A. Ii. J. 523 L« R. 12 A. 
(Cr.) 150 = 33 Cr. L. J. 124 = 135 I. G. 226 = 1932 Cr. C. 37 = 16 A. I. Cr. R. 421. 

26. Examination of witaesses and recording evidence.— note 1 to s. 356 as to effect of non-com- 
pliance with the provisions ot that section. 

Evidence not translated to accused — See note to s. 361. 

27. Irregularities in appeal, reference and revision. 

(«) Omissiofi to state reasons for iakhig additional evidence— Sec note 2 to s. 428. 

(ii) Failure to give notice to accused when ordering further inquiry — See note 6 to s. 436. 

IX.-CL (a)-ERROR, OMISSION OR IRREGULARITY IS OTHER PROCEEDINGS. 

28. Orders under Chap. XII [P, 1165, n. 58]— The omission on the part of the Magistrate to record the 
fact that he was satisfied that a dispute likely to cause a breach of the peace existed and further to record the 
grounds on which he was so satisfied, if it has not in any way prejudiced the accused, is cured by this section. 

55 A. 301 (F. B.) ; 54 A. 1002. 

See note 19 to s. 145. 

29. Proceedings under the Child Marriage Restraint Act, 1929.— Failure to record reasons under s. 11 
(l)of the Act for not requiring the complainant to execute a bond, is an irregularity which could not be cured 
under s. 537 of the Code. A. I. R. 1933 C. 433 (1) = 37 C. W. «. 626 = 34 Cr. L. J. 554 == 143 I. C, 279 — 1933 Cr. 
C. 705. But where the complaint was made by a judicial officer, the omission to record reasons cannot be held 
to vitiate the proceedings. A. I. R. 1933 Pat. 87 — 13 P. L. T. 791 s= 34 Cr. L. J. 237 « 141 1. C. 810 ;== 1933 Cr. 
G.211, 


X -WANT OF AND IRREGULARITY IN SANCTION. 

30. Initiation of proceedings without complaint as required by the sections of the Code, void ah initio 
IP 1165, «. 59]— A Court confronted with a complaint by a private person and not preferred under s, 476 must 
refuse to take cognizance. It cannot even examine the complainant on oath and then note that it is only 
taking cognizance of ofiences not referred to in s. 195 because the examination of the complainant under 
s. 200 is after cognizance has been taken. To take cognizance in such cases is much more than a mere 
irregularity in the complaint and the error cannot be corrected under s. 537. 53 M. 348. The omission of cl. 
C&)of s, 587oftheCodeby the amending Act of 1923, clearly shows that the absence of any complaint as 
required by s. 195 of the Code would be fatal to any prosecution initiated without such complaint. 9 Luck. 594» 

81. Want of sanction under s. 196-A.— note 5 to s. 19&-A. 
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CHAPTER XLVI. 

Miscellaneous. 

* * =|5 HS 4! 


SECTION 539-A. 

^ • 

Note.— Accused person swearing to false affidavit can be prosecuted.— There is nothing to show 
that this section does not apply to accused persons. If an accused person chooses to come within the scope of 
this section and swears to a false affidavit for transfer, he should be liable to punishment which can be 
inflicted upon persons who swear to such false affidavits. 55 A, 114. 


SECTION 539-B. 

Notes.— 1. Omission to record memorandum [P. 1169, «. 2]— Local inspection must be held sparingly 
and the danger of such local inspection is intensified when one or both of the parties are absent at the time of 
the inspection. Where no separate record was made by the Judge concerning the inspection of the locality and 
the facts that he found, the imperative provisions of s. 539-B are not complied with. 7 Lack. 208. Failure to 
record the memorandum will not vitiate the trial unless it has occasioned a failure of justice. 53 A. 7C6; 53 A. 
215 ; A. I. R. 1932 A. 28 == 1932 A. L. J. 523 = L. R. 12 A. (Cr.) 150 = 33 Cr. L. J. 124 = 135 L C. 226 = 1932 
Gf. G. 37 = 16 A. 1. Gr. R. 421. 

2, Report mmst be signed by all the members of the Bench, making the inspection.— A report 
signed by four Magistrates one of whom did not take part in the judgment, and one of the Magistrates who 
took part in the judgment did not sign in the memorandum, would contravene both the spirit and the letter 
of this section. (1932) M. W. N. 645 = A. 1. R. 1932 M,' 676 = 37 M. L. W. 149 == 5 Iff. Cr. C. 209 = 138 I, a 
608 = 33 Gr. L. J. 655 = 1932 Cr. C. 834 ; A, I. R. 1935 Nag. 77 == 17 N. L. J. 269. 

3. Court cannot base its judgment on the memorandum only.— The memorandum is to be used 
“ for properly appreciating the evidence given at the inquiry or trial.” The Court cannot base its judgment 
on its own inspection note. There must be substantive evidence apart from the inspection note which is 
merely to aid it in appreciating the evidence before the Court. A. I. R. 1934 A. 325 = 1984 A. h, R. 429 — 35 
Cr. L. J. 708 = 148 I. C. 615 = 1934 Cr. C. 409 = 1934 A. U J. 1179 = 4 A. W. R. 1608. 


SECTION 540. 

jjotes.— 1. How discretion vested in Court ought to be exercised [P. 1169, n. 1]— Where the alleged 
eye-witness was a servant of the accused’s family who refused to make any statement to the Police 
and it was apparent that the accused expected that he would favour the defence, it would have been most 
unfair to call him as a Court-witness and give the defence an opportunity of cross-examining a favour- 
able witness, whilst preserving the right of reply. A trial mu.st be conducted fairly, but that means 
that the Court must be fair to both sides. A. I. B. 1933 B. 153 = 35 Bom. JCi. R. 174 = 1983 Or. C. 465. 
Under this section the Magistrate may summon any person as a Court-witness at any stage of the proceedings, 
but in fairness to the parties and with a view to afford them an opportunity of proper cross-examination, 
be should (save under exceptional circumstances) inform them beforehand of the names, etc., of those 
witnesses. 10 Lah. 790. It is open to the Court to admit rebutting evidence at any stage for the purpose 
of contradicting the evidence on behalf of the dt-fenct . 34 G. W N. 170 = A. I. R. 1930 G. 134 = 31 Gp, L. J, 918 
= 125 I. C. 746 = 1930 Cr. C. 134 = 15 A. I. Gp. R. 8. The Magistrate has power under this section to recall 
a witness before delivering judgment. But if recalled and examined, the accused has a right to further 
cross-examine him. A. I. R. 1931 B. 413 = 33 Bom. h. R. 652 = 1931 Cr. C. 728 = 32 Cr. h. J. 1158 = 134 
I, C. 357. When after the conclusion of arguments a prosecution witness was allowed to give further evidence 
and produce a document, the defence must be given an opportunity of letting in rebutting evidence. 37 
C. W. N. 1186. 

2. Court mmst examine essential witnesses [P. 1170, w. 2]— Where certain defence witnesses were 
examined in the committal Court, but were not examined at the Sessions though they were present in Court and 
their evidence appeared to be material in the interests of justice, the Court should exercise its powers under 
s. 540 and examine the witnesses. A. I. R. 1931 Rang. 163 = 1931 Cr. C. 659 = 133 1. C. 488 = 32 Cr. L. J. 1067, 
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Where the prosecution failed to call some of the important eye-witnesses it is obviously the duty of 

the Magistrate to summon and examine them in order to get at the truth. A. I. R. 1934 Rang. 105 =* 85 

Cp.L, J. 1362 =: 151 1. C. 615 == 1934 Gp. C. 572. It is wrong to say that this section relates only to “ important 
documents overlooked by the prosecution.” It is equally available to the defence and it is mandatory 
if the evidence appears to the Court to be essential to a just decision of the case. (1934) M. W. N. 993 = 40 

M. L. W. 681 = A. I. R. 1934 M. 735 (1) = 1934 M. Op. C. 306 = 153 I. C. 627 = 1934 Cp. C. 1400. 

3. Comrt may examine witnesses at any stage [/I 1170, 4]— This section gives the Cour^ ^mple 
powers to summon any material witness at any stage of any inquiry, trial or other proceeding. The Magistrate 
may admit evidence on behalf of either side at the trial, and once such evidence has been admitted on the 
record the Magistrate is bound to consider it while deciding whether a charge should or should not be framed. 
A. I. R. 1933 Lah. 561 = 34 R L. R. 719 := 34 Gp. L. J. 735 = 144 I. G. 331 = 1933 Cp. C. 819 ; 57 M. L. J. 681 == 
30 M. L. W. 642 == (1929) M. W. N. 901 = A. I. R. 1929 M.837 = 2 M. Gr. G. 298 = 1929 Gr. G. 485. 


SECTION 540-A. 

Notes.— 1. Ppesence of an accused may be dispensed with only if he is incapable of pemaining befope 
the Gonpt.— The words “ incapable of remaining before the Court,” however liberally interpreted, cannot be 
made to include the case of a person who is in no way incapacitated from attending the Court, but wishes to 
go to a remote place for private reasons. It may act hardly on a particular person but it would create a most 
dangerous precedent to grant exemption for reasons not covered by this section. A. I. R. 1932 A. 504= 1932 Cp, 
C. 586 5 A. L R. 1930 A. 817 = 1930 A. L. J. 1076 = 129 I. C. 260 = 1930 Cr, C. 1201. If, however, the presence of 
the accused was dispensed with for reasons other than that of his being incapable of remaining before the 
Court, it was only an irregularity to which s. 537 applies if no prejudice has been caused to the accused. A. I, 
R. 1930 1. 817 = 1930 A. L. J. 1076 = 129 h C. 260 = 1930 Cr. C. 1201. 

2, Presence of accused not necessary at the time of the opder.— Where the accused had been present 
on previous hearings, it is not necessary that he must be produced before the Court before an order dispensing 
with his presence is passed. A, L R. 1932 Lah. 103 = 135 L C. 209 == 1932 Cr. C. 123 =: 33 Cr. L. J. 97 = 33 P. 
L. R. 891. 


SECTION 541. 

Note.— 1. Scope of snb-section (1) not to ppescpibe the nature of custody .—This sul>section empowers 
the Local Government to prescribe a place for the confinement of the person mentioned therein and it cannot be 
invoked for the purpose ol prescribing the custody in which he is to be kept. 12 Lah. 635. A direction issued 
by the Local Government purporting to act under this section that certain approvers shall be confined at a 
certain place which was in the occupation of the police, is uiira vires. The Local Government can issue a 
direction under this section only when there is no provision made under any other law for the detention of 
■persons, who are liable to be imprisoned or committed to custody under the Code. An approver detained in 
custody under s. 337 is a criminal prisoner within the meaning of the Prisons Act, 1894 tor whose detention that 
Act makes ample provision. 12 Lah. 604 ; 12 Lah. 635. 


SECTION 548. 

Notes. — 1, Who is a person affected by judgment or order.” — There is no reason to con.strue the 
words “affected by judgment or order ” narrowly. It certainly cannot be said that they refer to a person who 
is a party to the judgment or order, for the right of accused to a copy of the judgment are dealt with elsewhere 
in the Code. The public as a whole cannot fail to be affected by every judgment of a criminal Court. 58 A. 
724. A proper construction of the rules for the Subordinate Courts made by the Allahabad High Court establishes 
a right for the general public to inspect and have copies of the judgments of the Subordinate Courts, ibid. 

Conira.^K third party is not a person affected by the order and is therefore not entitled to get copies 
under this section. A. I. R. 1932 B. 636 = 34 Bom. L. R. 1445 « 141 1. C. 338 rr= 1932 Cr. G. 871 disscniing' from 

53 A. 724. 

2. Whether police report is part of record in proceedings under Chapter YIIL— The information or 
report of the poUce in proceedings under Ch. VUI is not part of the record within the meaning of this section, 

5411.422. 
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SECTION 549. - - 

Amendment. — This section has been amended by the Repealing and Amending Actj 1927 
(Act X of 1927) and the Amending Act, 1934 (Act XXXV of 1934) and the amended section will 
read thus : — 

^ “549. (1) The Governor-General in Council may make rules consistent with this Code 
and the Army Act, the Naval Discipline Act as modified by the Indian Navy (Discipline) Act, 1934 
and the Air-Force Act and any similar law for the time being in force, as to the cases in which 
persons subject to military, naval or air-force law shall be tiled by a Court to which this Code 
applies, or by Court-martial, and when any person is brought before a Magistrate and charged with 
an offence for which he is liable to be tried either by a Court to which this Code applies or by a 
Court-martial, such Magistrate shall have regard to such rules, and shall in proper cases deliver 
him, together with a statement of the offence of which he is accused, to the commanding officer of 
the regiment, corps, ship or detachment to which he belongs, or to the commanding officer of the 
nearest military, naval or air-force station for the purpose of being tried by Court-martial. 

(2) Every Magistrate shall, on receiving a written application for that purpose by the 
commanding officer of any body of soldiers, sailors or airmen stationed or employed at any such 
place, use his utmost endeavours to apprehend and secure any person accused of such offence.” 

SECTION 551. 

Note. — The word may ” in this section does not mean “ must.** A. I. R. 1932 C. 850 = 439 I. C« 89 ss 
38 Or. U J. 687 = 18 A. I. Cr. R. 377 = 1932 Cr. C. 884. 


SECTION 552. 

Notes.— 1. ProcedTire [P. 1196, «. 1]— The District Magistrate has no power to order a preliminary 
inquiry by a Subordinate Magistrate, for the provisions of s. 202 do not apply to cases under this section, S. 202 
deals with a complaint of an offence ’* while there is no complaint of any “ offence ** under this section, with a 
view that the Magistrate should punish the offender. A preliminary inquiry is also not permissible or desir- 
able in cases under this section. A. I. R. 4933 Nag. 874 = 46 N. h. J. 810 = 4938 Cr. C. 1573. 

2. ‘ Unlawful detention ’ means detention against the will of those entitled to minor’s custody 
[Z’ 1196, «. 2]— Under the Hindu Law, upon the marriage of his minor daughter the father ceases to be her 
legal guardian and her husband becomes her legal guardian. It toliows that if the father of a.minor married 
girl keeps her with him against the wishes of her legal guardian he detains her “unlawfully.” A.I. R« 1933 
Nag. 374 = 16 N. h. J. 810 = 1933 Cr. C. 1573. 

8. Meaning of «unlawfulpurpose.”—The words “illegal” and “unlawful” have the same meaning 
under the Penal Code. The word “illegal” is applicable to everything which is an offence or which is prohi- 
bited by law or which furnishes ground fora civil action. Therefore the detention by a Hindu father of his 
minor married daughter contrary to the wishes of her husband with the object to remarry her would clearly 
constitute “unlawful detention for an unlawful purpose.” A^l.R* 1933 Nag. 374=sl6 N. L. J. 310 = 
1988 Cv. C. 1578. 


SECTION 556. 

“PERSONALLY INTERESTED” WHAT IT MEANS. 

Notes.— 1. Committing Magistrate holding identification parade, is not personally interested. — The 
position of a committing Magistrate is wholly different from that of a Magistrate trying a case. The mere fact 
of his having held an identification parade does not disqualify him under this section from committing the 
case to the Sessions. 13 Lah. 461. 

26 
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2. Magistrate issuing warrant for search of premises.— Where a Magistrate issued a warrant for the 
search of premises where gambling was reputed to take place, he should not try the case subsequently. In a 
case under the Gambling Act the issue of the warrant should be legal and regular and sometimes it may be 
necessary to examine the Magistrate who issued the warrant. It will therefore prejudice the accused if the 
trial is held before the same Magistrate. A, I. R. 1934 A. 987 (2) = 4 A. W. R. 345 = 1934 A* L, R. 1113 *=: 153 1, C. 
146^.1934 Gr. G. 1305. 

3. Where the Judge Is himself the complainant— Where a Sessions Judge ordered a witne& be 

arrested and produced before the Magistrate to be tried for an offence under s. 411, 1. P. C. and the Magistrate 
committed the accused to the Sessions before the same Judge, it was held that the Sessions Judge was disquali- 
fied from trying the case, A. 1, R. 1935 Sind 1 = 28 S. L. R. 847 1935 Cr. C. 42. 


SECTION 561-A. 

Rotes.— 1. Scope of the section.— This section in no way adds to the powers of the High Court. It 
merely declares that such inherent powers as the Court may possess shall not be deemed to be limited or 
affected by anything contained in the Code. The inherent powers of the Court do not include the power to 
review an order which has been made in the criminal appellate jurisdiction, 61 C. 155. 

2. Powers under this section to be sparingly used.— The use of extraordinary powers ought to be 
reserved as far as possible for extraordinary cases. They are not usually invoked when there is another remedy 
available. Where the accused forged a cheque and drew money and deposited the same in a Bank, the High 
Court refused to make an order prohibiting the accused from operating on his account, pending investigation 
as there was a civil remedy for the same, and as orders in the nature of attachment before judgment are not 
altogether consistent with the spirit of criminal proceedings in view of the presumption that the accused is 
innocent until he is found guilty., 58 B. 152. The inherent jurisdiction should be exercised with due care and 
caution and must conform to sound general principles and precedents and to redress only such grievances as 
Call for an immediate relief which can be granted only by the High Court. The inherent power should not be 
exercised for making pronouncements upon questions of law in order to guide a Magistrate in conducting a 
preliminary inquiry. 11 Lah. 539, 

3. What is meant by “ abuse of process.”— The word “ process ” is a general word meaning in effect 
anything done by the Court A. I. R. 1931 Pat. 81 = 11 P. L. T. 892 = 32 Cr. L. J. 551 = 180 I. C. 588 = 1931 
Cr. G. 201 r=: 16 A. I. Gr. R, 29. 

4. High Court’s power to alter or review its Judgment under this section.— This section does not 
affect s. 369. There never has been any inherent power in any High Court to alter or review its judgment in a 
criminal case once it has been pronounced and signed except in cases where it was passed without 
jurisdiction or in default of appearance without an adjudication on the merits, 10 Lah« 1 ; 56 A. 990 ; 1935 
A. li. J. 317 = A, I. R. 1935 A. 4^. In 41 M. 412 (P. C.) their Lordships held that where an exparte order is 
passed excusing the delay in presenting an appeal, it must be regarded as a tacit term of such order that 
though unqualified in expression, it should be open to reconsideration at the instance of the party prejudicially 
affected. The principle of these observations made with reference to the Code of Civil Procedure, is by no 
means inapplicable to the Code of Criminal Procedure as well, subject of course to the qualification that 
inherent power cannot be invoked on a point where the Code has made express provision. A. I. R. 1981 
Pat. 81 = 11 P. L. T. 892 = 1981 Cr. C. 201 = 130 I. a 538 «= 32 Cr. L. J. 531 = 16 A. I. Cr. R. 29. 

.5, This section cannot be invoked for reconsidering the question of sentence. — It would be a very 
dangerous principle to allow Courts to reconsider sentences when once they have passed judgtnent There 
are provisions in the Code for appeal and for revision when the question of sentence must always be one of the 
factors considered. Where it has been so considered and a judgment or order has been passed, it must be final 
under s. 869 of the Code and the provisions of this section cannot be invoked, A. I, R. 1981 Nag. 169 === 27 N. L. 
R. 163 = 1931 Cr. C, 830 = 32 Cr. L. J, 1222 = 134 I. C. 686, Where however there was a mistake in the time 
fixed for carrying out the sentence of whipping which was brought to the notice of the High Court on a refer- 
ence by the Sessions Judge after the appeal by the accused had been dismissed, there was no question of 
reconsidering the sentence and the sentence of whipping was directed to be carried out immediately so as 
to be in accordance with law under the powers conferred by this section. A. I, R, 1934 Pat, 681 18 P, L. T, 
frs «=s3S Cr, til, J,S100 == 152 1. C, 291 = 1934 Cr. C. 1195. 



MISCELLANEOUS. 


203 


ss. 556-562] 

6* Section cannot be used for entertaining appeals presented out of time.— Even under the provi- 
sions of this section the High Court has got no power to entertain an appeal presented be>ond the time allow- 
ed by the limitation schedule. A. I, R. 1931 Nag. 101 = 122 L C. 257 = 31 Cr. L, J. 381 == 1931 Cr. a 453. 

7. High Court can order retrial.— Where it appeared that one of the assessors expressed himself 
as being determined to help the accused, the High Court has power under this section to order a new trial 
with different assessors. 15 Lah. 20. 


SECTION 562. 

TO WHAT OFFENCES SECTION APPLIES. 

Notes. — 1. Meaning of ** death op transportation for life.” — The phrase must be interpreted dis- 
junctively, and women convicted of an offence for which transportation for life is one of the punishments 
provided, are ineligible for release on probation. The words “ death or transportation for life ” must be read as 
referring to offences the penalty for which provided by the Penal Code contains either death or transportation 
for life as one of the punishments to be awarded and not necessarily both. A. I. R. 1932 Nag. 130 = 1932 Cr. C. 
666 == 28 N. L. R. 260 ==== 33 Cr. L. J. 844 140 I. G. 59. 

2. PteYious conviction need not be only iindep the Penal Code.— Sub-section (1) is expressed in 
general language and covers the case of a conviction under any law. Where therefore the accused had a 
previous conviction under s. 12, Bombay Prevention of Gambling Act, the provisions of s. 562(1) cannot be 
applied to him. 37 Bom. L. R. 182 = A. 1. R. 1935 B. 188. 

3. Smb-section (1-A) applies only to the offences specified.— The terms “ theft, “ theft in a build- 
ing,” “dishonest misappropriation” and “cheating” refer to the offences in the Penal Code which are 
denoted respectively thereby, namely, s. 379, ianto^ s. 880, s. 403 and s. 415. If the accused is con\icied 
for criminal breach of trust under s. 406, I. P. C. he cannot be released with admonition under this sub section 
12 Rang. 259 5 (1934) M. W. N. 1283. 

4. Snb-section (1-A) applies also to offences punishable with fine only.— This sub-section deals 
with offences “ punishable with not more than two years’ imprisonment.” It covers an offence punishable 
with fine only which cannot be said to be more than two years’ imprisonment. 59 B. 352. 

PRACTICE. 

5. Discretion must be properly exercised.— The exercise of discretion given to Magistrates under 

this section needs a considerable sense of responsibility and the Magistrates should not allow themselves to 
be misled into the use of this section by misplaced leniency and sympathy. The fact that the accused has not 
been convicted before, is not in itself a sufficient reason for inflicting no penalty on him ; and it cannot be 
doubted that the knowledge that a first offence will go unpunished is very apt to lead the young into a course 
of crime. A I. R. 1933 Sind 44 — 27 a L. R. 34 == 34 Cr. L. J, 420 « 142 I. C. 544 = 1933 Cr. C. 190 ; A. I. R. 
1934 Sind 98 27 S. L. R. 463 = 35 Cr. L. J. 1149 = 160 I. C. 763 = 1934 Cr. C. 752 5 10 Lah, 876. 

6. Contents of the order under this section [P. 1219, n, 14]— An order of imprisonment on failure to 
furnish security could not be added to the order of release on probation of good conduct. 15 Lah. 824. 

7. Sentence to he nominal if accused unable to find surety [P. 1219, n. 17]— There is no warrant for 
the proposition that if an accused person fails to furnish security under this section he should be detained in 
prison till the expiration of the period for which the security was to be given. In the event of failure to furnish 
security a nominal sentence should be passed, 15 Lah. 824. 

8. When surety withdraws accused must be allowed to find another surety.— Where a surety got his 
security bond cancelled, the Magistrate should not direct the imprisonment of the convict at once but should 
give him an opportunity to execute another bond with a fresh surety. 15 Lah. 824. 

9. Sentence of imprisonment or fine after an order under this section illegal [P, 1219, n, 17-A] — A 
sentence of imprisonment imposed upon the accused while he was released on probation of good conduct 
illegal 15 Lah. 872, To impose a sentence of fine is also illegal. 10 Lah* 722. 
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APPEAL AND REVISION. 

10. Appeal from orders [P. 1219, n, 18]— Under s. 408 any person '‘convicted” on a trial held by a 
Magistrate of the First Class may appeal to the Court of Session. S. 562 provides that a first offender dealt 
with under its provisions must first be " convicted. ” If the word “ conviction ” be consistently given its 
ordinary sense of an adjudication of guilt, there is no doubt that an order passed under s. 562, is appealable. 
1. 1, R. 1935 M. 157 = (4934) M. W. N. 1318 == 41 M. h. W. 22 = 1934 M. Cr. C. 374 = 1S4 1. C. 879 «= 1935 Or. C. 179. 

11. Under present section Appellate or Revisionai Court may pass sentence of imprisonment [A f^lS; 
n, 19]— Sub-section (3) added newly in 1923, specifically empowers the High Court on appeal or when exercis- 
ing its powers of revision to set aside the order of the trial Magistrate and in lieu thereof to pass a sentence 
on the offender according to law. 14 Lah. 800, 


SECTION 565. 

Note.— Section applies only when the accused has been previously convicted [P, 1221, n. 1]— No order 
under this section can be passed against a person who is not a previous convict. A. I. R. 1934 Lah. 676 (1) 

35 P. L. R. 615 = 1934 Cr. C. 1001 = 153 1. C. 434. 


SCHEDULE 11. 


Amendment, 

1. (i) In the entries in column 2 against sections 131, 133, 135, 136 and 138 for the 
words or sailor” the words “ sailor or airman ” shall be substituted ; 

(ii) In the entry in column 2 against section 140, after the word “soldier” in both 
places where it occurs, the words “sailor or airman” shall be inserted— Act X of 1927, 

2. In column 1 the figures 159 were omitted by Act XXXVII of 1926. 


3, By Act XXV of 1927— 


(i) After the entry relating to s. 295 of the Indian Penal Code, tlie following entry 
was inserted, namely : — 


‘295-A, Maliciously 
insulting the 
religion or the 
religious beliefs 
of any class. 


Shall not Warrant 
arrest 
without 
warrant. 


Not bail- Not corn- 
able. pound- 
able. 


Imprisonment Court of 
of either des- Session 
cription for two or P r e- 
years, or fine, sidency 
or both. Magis- 

trate.” 


(ii) For the entries in the third, fourth, fifth, sixth and eighth columns relating to 
section 296 of the Indian Penal Code, the following entries were substituted, respectively, 

“May arrest without Summons. Bailable. Not com- Presidency Magistrate or Magistrate 
w^nt. poundable. of the First or Second Class.” 

of 1925 against section 376, the Mowing entries were substituted by Act XXTX 



s. 562, Sell. II.] 
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376 Rape — 


If the sexual 

Shall not 

intercourse 

arrest 

was by a man 

without 

with his own 

warrant 

wife not being 


under 12 


years of age. 


If the sexual 

Shall not 

intercourse 

arrest 

was by a man 

without 

with his own 

warrant. 

wife being 


under 12 


years of age. 


In any other 

May ar- 

case. 

rest with- 


out war- 
rant. 


Of Rape. 

Sum- Bailable. Not com- 
mons. poundable. 


Sum- Bailable. Not com- 
mons. poundable. 


War- Not bail- Not corn- 
rant. able. poundable. 


Imprisonment Court of Ses- 
of either des- sion, Chief 
cription for two P r esi dency 
years, or fine, Magistrate or 
or both. District Magis- 

trate. 


Transportation Court of Ses- 
for life, or im- sion. 
prisonment of 
either descrip- 
tion for ten 

years and fine. 

Transportation Court of Ses- 
for life, or im- sion. 
prisonment of 
either descrip- 
tion for ten 

years and fine. 


5. Sections 490 and 492, I. P. C. were repealed by Act III of 1925, and consequently 
the entries relating thereto in the second schedute have to be omitted. 


SCHEDULE III. 

1. Item (16) in Head I and items (15) and (16) in Head V were repealed by Act 

XXXYII of 1925. 

2. In item (U) of Part V for the figures and letter ‘‘29-A” the figures and letter 
“ 29-B ” were substituted by Act XXIY of 1984. 


APPENDIX I. 

Extracts from the Letters Patent of the High Court of Judicature, Madras. 

Claase 22. 

floTreunoi-fieneral may by Ordinanoe alter or amend the Letters Patent. S. 106, Government 

of India Act leaves the definition of the High Court’s Original Criminal Jurisdiction to be made by the Letters 
Patent. It is within the power of the Indian Legislature to alter and amend the Letters Patent and cons^ 
quently within the Ordinance-making power of the Governor-General under the Government of India Act 

eOC. 81d{ S7B.93(S.B.) 

Clause 26. 

Notes.—!. Whether the Advocate-Oeneral’s decision is conolnsixe as to the existence of point of 
I»i*,_The Advocate-General derives his powers of certification from cl. 26 and d. 26 alone. His powers are 
limited to points of law decided. If there is no point of law or no decision upon it, then he has no junsdicuon 
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to grant a certificate. The High Court is not bound to entertain the reference where the Advocate-General 
has mistaken a question of fact for a point of law or mistakenly thought that there has been a decision upon 
it (1934) M. W. N. 1410 (F. B.) = 68 M. L. J. (Supplement.) 

2. What is a « decision ” of a point of law.— In (1930) M. W. N. 249 (F. B.) it was held that a mistake 
made by the trial Judge in stating the law to the jury was a misdirection and amounted to a “ decision ” of a 
point of law. Wallace, J, who delivered the judgment of the Court \^Eddy, /. dissenting) held that the words 
“decision of a point of law” were not confined to the point of law specifically put up and deciGetJby 
the trial Court, but the word “ decision ” included every mental conclusion on which the judgment or charge 
was based, whether stated or not stated and whether stated correctly or mis-stated. In other words “ decision 
of a point of law” would include any “matter of law” as is mentioned in s. 418, Cr. P.C., i,e., such mis- 
direction or non-direction as would permit an appeal from a mofussil Court against the verdict of a jury, 
including errors of procedure. This view of the Full Bench in (1930) M. W. N. 249 was considered by a Full 
Bench of seven Judges in (1934) M. W. N. 1410 and it was held by, the Full ^tnc^^Madhavan Nair and Curgeuven, 
JJ., dissenting) disagreeing with the observations of Wallace, J, in (1930) M* W. N. 249, that it would be 
stretching the meaning of the word “ decision beyond reasonable limits to hold that the reception of 
inadmissible evidence where no objection is taken as to its admissibility and the Judges’ mind was not directed 
to the question of its admissibility, was a decision of a point of law. It was held that under cl. 26 there must be 
first, some point or points of law and secondly a decision thereon. 

Clause 39. 

Note.— No appeal against orders made in criminal jurisdiction [A viii, n. IJ—The words “ in any 
matter not being of criminal jurisdiction” govern all the classes of judgments or decrees or orders which are 
thereinafter in that clause mentioned. 58 C. 344. 


Clause ii. 

Notes.— 1. Scope of the clause.— No application for leave to appeal lies to the Privy Council under 
this clause against an order made by the High Court in the exercise of its revisional jurisdiction. 62 C. 889, 
Where the High Court confirms the sentence on a reference under s. 374, Cr. P. C. or the Judge disagreeing 
with the jury refers the case to the High Court and the High Court convicts the accused on such reference, the 
High Court cannot be said to be acting “ in the exercise of original criminal jurisdiction *’ and the High Court 
cannot therefore be moved to grant leave to appeal in such a case. 14 Pat. 318. 

2. Principles which guide the Privy Council in dealing with criminal appeals [P. x, n, 4J— Their 
Lordships of the Privy Council have frequently stated that they do not sit as a Court of Criminal Appeal, 
For them to interfere with a criminal sentence there must be something so irregular or so outrageous 
as to shock the very basis of justice. 59 1* A. 233 13 Iiah. 479. 


APPENDIX II. 

THE INDIAN EXTRADITION ACT, 1903. 

(Act XV of 1903.) 

CHAPTER III. 

Kete.~GeY.mmeiit may exeroise (overs either onder the Act, or under the terms of Treaty If 
^y.-The Indian Extradition Act is the law of ihe land, not so far as the third chapter is concerned to be 
Applied to this or that country by Order in Council or by any special means. If some .special procedure has 
Keen arranged by Treaty, s. 18 of the Act provides that it may be followed ; but if the Government choose to 
fexMcisethe powers given by the Act, no Court could interfere on the ground that the Government had 
undertaken to act otherwise by Treaty. 12 Pat. 847. 
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SECTION 7. 

Note.— Proceedings of Magistrates on a warrant issued by the Political Agent whether open to 
reirision [P. xx, n. 7]— When a Magistrate orders execution of a warrant issued by the Political Agent it 
cannot be said that he is acting in his judicial capacity or that he is for the time being a Court of inferior 
criminal jurisdiction under s. 435, Cr. P. C. The Magistrate’s order is a mere executive act which he is bound 
to perform under s. 7. The High Court has therefore no jurisdiction to interfere with the proceedings 
•on%ie revisional side. The release of the accused on bail is also not a judicial act. But under s. 491, 
Cr. P. C. the High Court has power to direct that a person within the limits of its appellate criminal jurisdiction 
be brought up before the Court to be dealt with according to law and that a person illegally and improperly 
detained in public or private custody within such limits be set at liberty. 5S A. 409. In 53 B. 149 it was 
however held that the intention of the Legislature in referring the extradition warrant to the District Magistrate 
or the Chief Presidency Magistrate is that the Magistrate should judicially consider the matter and decide whether 
the warrant can be executed according to law. Any order judicially made by the Magistrate would be subject 
to the revisional powers of the High Court under s. 439, Cr. P. C. The High Court has also powers under 
s. 561-A, Cr. P. C. in addition to its powers under the Letters Patent to interfere in order to secure the ends of 
justice. It would also have power to interfere in proceedings taken under s. 491 to set at liberty persons illegally 
detained. 53 B. 149, 


SECTION 10. 

Note,— Arrest without warrant illegaL— The provisions of the Act with reference to procedure should be 
construed strictly in favour of the subject. When a warrant has been received in respect of an extradition 
offence the procedure should be as under s, 7. When a requisition is received in respect of any offence, the 
procedure should be as under s, 9. But when neither a warrant nor a requisition has been received, the Magis- 
trate is empowered to issue a warrant under s. 10. In such a case it is essential that there should be a warrant 
and a mere order to the police to arrest the accused is not sufficient. 62 C. 399, 


SECTION 18. 

Note,— Procedure to he obaerired in Extradition Proceedings between the British Governnient in India 
and the French Settlements in India, — The East India Dependencies of France were expressly excluded from 
the Extradition Treaty of 1876 and therefore they are not States or parts of a State to which the Extradition Acts 
of 1870 and 1873 apply. They would therefore not be “ Foreign States ” within the meaning of the Extradition 
Act Extradition in the East Indian Possessions of the two countries is governed by the Treaty of 1815 the 
necessary Legislative sanction for which has been provided by s. 18. When therefore the Treaty says that 
offenders shall be extradited on demand it is not open to a Municipal Court to say that they shall not be 
delivered up until some form of procedure initiated, prescribed and sanctioned by itself alone and not agreed 
upon by the High Contracting parties, is satisfied. 53 M. 1023. 


APPENDIX 111. 

THE WHIPPING ACT, 1909. 

(Act IV OP 1909.) 


SECTION 3. 

Note,-Whipping to be imposed “in lieu of” otber punishment [P.xxxiii, «.3]-When under s. 428 
f 1 WAS rriminal Procedure Code an appellate Court alters a sentence of imprisonment to a sentence of whipping, 

. put oi the oi imprispnm«t, |p ta, 0.. .mpn- 

„pLcoiwMppi.Z which isl. law th. opl, ‘ “ 

ol uid mot to addition to the ponijhoient to which Ihe accosed was onginall! aenteoced. 10 hong. M 
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SECTION 4. 

N’ote.-'-Whether a sentence of whipping plus fine is legal in tlie case of an offence vheve imprison- 
ment is imperatiYe under the Penal Code.— Under s. 3 of the Whipping (Burma Amendment) Act, 1.927 an 
offence under s. 325, 1. P. C is included among the offences punishable with whipping in lieu of or in addi- 
tion to any other punishment. The punishment under s. 325, 1. P. C. is either “ imprisonment’* or “ imprison- 
ment and fine.” Therefore a person committing an offence thereunder may be punished with whipping in 
lieu of or in addition to “ imprisonment and fine.” But as fine alone is not one of the punishments und^r-this. 
section whipping cannot be awarded in lieu of or in addition to fine alone. 13 Rang. 115. 


SECTION 5. 

Kote.-— This section does not supersede s. 4 under which a sentence of whipping in addition to im- 
prisonment is legal. S. 5 is meant to be applied in proper cases alternatively with ss. 3 and 4 which apply to 
juvenile offenders as well as to offenders not within the definition of juvenile offenders. A. I. R. 1932 Pat. 334 
= 13 P. L. T. 573 = 1932 Cn. C. 851 == 140 I. C. 11. On a proper construction of ss. 4 and 5 a sentence of im- 
prisonment can be awarded in addition to whipping in the case of a juvenile. 1929 A. L. J. 224 = A. I, R, 1929 
Ju 322 == L. R. 10 A. (Gr.) 60 = 30 Cr. L. J. 1087 = 119 I. C. 872 = 11 A. I. Cr. R. 424. See A. L R. 1934 A. 976 
4 A. W. R. 669 = 1935 A. L. R. 15 == 153 I. a 582 = 1934 Cp. G. 1300. 


APPENDIX IV. 

THE REFORMATORY SCHOOLS ACT, 1897. 

(Act VIII OF 1897.) 

SECTION 8. 

Kote.— Sentence of transportation or imprisonment condition precedent to detention \P. xl, n. 4]— 
Before any steps could be taken under s. 8 (I), conviction and sentence should have been recorded allowing 
the accused an opportunity of appealing. A, I. B. 1934 Pesh. 29 (2) = 36 F. L. R. 79 = 1934 Cr. C. 648 = 149 
I. C. 1128. 


APPENDIX VI. 

THE CATTLE TRESPASS ACT, 1871. 

(Act I OF 1871.) 

SECTION 10. 

Kote.— Shen cattle may be seized [P. Ixii, n. 2]— The right of capture of the cattle would not of 
course extend to following them to their sheds and seizing them there ; but if the owner of a field attempts 
to seize them while actually trespassing, he is within his rights in capturing them before they have definitely 
made their escape from the spot, even though they were not actually inside the field when captured. A. I. R. 
1934 Ka|. 258 >= 153 1. C. 427 1984 Cr. a 1297. 


SECTION 11. 

Kote.— Ho damage neceasary under this section.— The Legislature with a view to protect the person 
and property of the public in general has made it an offence to let cattle stray about without there being any- 
oite to look after them. The legality of the seizure of such cattle and the conviction of the person responsible 
is not therefore made dependent on actual damage being caused. A. I. R. 1984 Bind 84 = 28 S. L, R. 73 SS 
Cr. L. J. 880 >= 148 1. C. 983. 
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SECTION 21. 

Note.— Agent personally aciinainteai with the circnmstances.— Complaint not made either by the 
complainant in person or by an Agent personally acquainted is not a valid complaint and the defect cannot be 
cured under s. 537 of the Criminal Procedure Code. An Agent personally acquainted need not necessarily 
mean an eye-witness, but it may mean an Agent or servant who could be said to have acted as Agent who, 
if not present at the time of seizure had received-information of it shortly after the event and was in a position 
to vertfy the information given to him. It cannot however include an Agent who lives at a distance and who 
has received information of the seizure second hand. A. I. R. 1931 Nag, 98 ?= 1931 Cr. G. 450 ==: 27 N. L. R, 167 = 
132 1. a 457 == 32 Cr. L. J, 896. 


SECTION 22. 

Note.— No order can be made under this section for payment of pleader’s fees.— This section does not 
permit the award of pleader’s fees to a successful complainant. 65 M. L, J, 24 =(1933) M. W. N. S49 = 37 M. L. W. 
736 = A. I. R. 1933 M, 502 = 1933 M. Cr. C. 228 = 34 Cr. L. J. 679 = 144 I. C. 154 = 1933 Cr. C. 779. 


APPENDIX IX. 

THE PRISONERS ACT, 1900. 

(Act III OF 1900.) 


SECTION 3. 

Note.— Court can inquire into the treatment of mndertrial prisoners.— When an undertrial prisoner 
is committed to custody the oflficer-in-charge of the jail is bound to treat him as an “undertrial prisoner” 
according to the provisions of the Act. If a prisoner complains to the Court that he is not so being treated and 
that he is subjected to hardships in violation of the rules, the Court has power to ask for information in order 
to satisfy itself that he is being treated according to law, and if it is found that the action taken by the jail 
authorities is not warranted by the Prisoners Act or the rules made thereunder, the Court could issue such 
directions as may be necessary in the interests of justice consistently with those statutes and rules. A. I, R, 1931 
Lah. 562 = 32 P. li. R. 586 = 133 1. G. 59 = 32 Cl*. Ii. J. 988 =1931 Or. C. 850. 


APPENDIX X. 

THE PRISONS ACT, 1894. 

(Act IX OF 1894.) 


SECTION 40. 

Notes. — 1. Meaning of “ persons.”— “ Persons ” means “all persons” or “any person” and not 
“ a certain class of persons.” 14 Iiah, 182. 

2. Courts haYo no jurisdiction to enforce the provisions of this section. — The jurisdiction of the Courts 
only extends to insistence on the due observance of the terms of the writ which it has issued in exercise of its 
legal powers. The terms of the writ are limited by the contents which say nothing about visits, medical treat- 
ment, bedding, etc., nor the taking of such disciplinary action as may be negessary during the confinement of 
the prisoner. 14 Lah, 182, 

27 
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APPENDIX XI. 

THE INDIAN OATHS ACT, 1873. 

(Act X OF 1873.) 

SECTION 4. . 

Amendment. — In clause (3) after the word ** military ” the words or air-force shall 
be inserted — Act X of 1927. 


SECTION 8. 

Notes.— 1. Initiative to take special oath mast come from parties.— The Court should not take the 
initiative ill suggesting that the parties should take special oath. Under this section the initiative should 
come from the parties. A. I. R. 1933 C. 116 == 36 C. W. N. 786 = 56 C. L. J, 77 = 139 I. C. 836. 

2. When party should be permitted to withdraw from oath.— If a party after agreeing to abide by an 
oath satisfied the Court that there is good ground for retracting, the Court would exercise a wise discretion in 
refusing to administer the oath and it is only when a party puts forward frivolous reasons for retracting that 
the Court would be justified in administering the oath notwithstanding the retraction, A. I, R, 1938 A. 184 e=: 
1933 A. Ii. J. 69 » 146 1. G. 569. 


SECTION 9. 

Notes.— 1. Who is a party.— The word party in s. 9 includes a duly authorised agent A. I. R. 1931 Oudh 
350 = 8 0. W. N. 880 following A. I. R. 1929 Oudh 56 « 114 I. C. 759, 

2. The application for an oath must be mnoonditional— An application under this section must be 

one without any condition such as if the Court does not hold the evidence to be sufficient. It is not open to a 
party to ask the Court to adjudicate and if the Court adjudicates against liini, then to ask the Court to start a 
separate proceeding under this Act A. I. R. 1932 A. 404 = 1982 A. £i. J. 481 188 I. C. 606. 

3. Party may resile from oath before it is taken.— When the defendant agreed to abide by the oath 
of the plaintiff it is open to the defendant to resile at any time before the statement on oath had been taken. 
No conditions are attached to the desire to resile and it is not necessary tlaat the Court should be satisfied that 
the party had good reasons for resiling. 1935 A. b. J. 212. 

SECTION 10. 

Note.— Offer of special oath once made can be withdrawn.— A. I. R. 1931 C. 549 » 85 C. W. N. 130 « 132 
I. G. 682. But see 65 A. 298, 


SECTION U. 

Note.— Where a defendant offered to be bound by the oath of a witness, the evidence of that wit- 
ness is conclijsive proof of the matter so far as the defendant who offered to be so bound is concerned* Ss. 9 
and 11 do not require that all the parties should agree to be so bound. The evidence given is binding as against 
those parties who have offered to be bound. 1929 A. Ii. J. 1095 A. I. R, 1929 A. 789 (1) =« 118 1, C. 188. 


SECTION 13. 

Note.— This section cures the form of the oath and even an entire omission to take the oath, but 
does not care the absence of authority in the officer administering the oath. A. I, R, 1929 B. 186 81 Bom. 

R. 144 = 80 Gr. I»« J. 593 — 116 I* 0. 248 !=s 13 A. 1. Cp# R. 14. Where a child aged about six-and*a>.half years 
was found to be a person capable of testifying as a witness, under s. 118, Evidence Act, but the Court did not 
.administer the oath holding that he could not understand its significance owing to his tender years, held Uiat 
the omission was cured und^ection IS. 1988 A. b. J. 618 = A. I. R. 1988 A. 579. 
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APPENDIX XII. 

THE INDIAN CRIMINAL LAW (AMENDMENT) ACT, 1908. 

(Act XIV of 1908.) 


SECTIONS 15 TO 18. 

Notes.--l. Notification declaring an Association tinlawfnl, must be duly published.— In order to 
prove that an Association has been declared unlawful, the Government must not only insert the declaration 
in the official Gazette but must publish the Gazette in the manner usually adopted for its publication and 
allow a reasonable opportunity to people concerned to see the Gazette, 55 B. 356. An Association does not 
become unlawful until the notification is actually published. 12 Lah, 471. 

2. A general notification whether valid.— A general notification declaring unlawful all Associations 

by whatever name known or whether known by any distinctive name or not which had certain specified 
objects, is valid there being sufficient compliance with ss. 15 and 16. 37 C. W. N. 964 = A. 1. E. 1934 C. 161 = 
35 Cr. L. J. 605 148 L G. 155 ^ 1934 Gr. C. 287. 

3. Accused must be shown to be members of the Association after it is declared nnlawf®!.— 
There can be no justification for presuming that because a person was a member of an Association which was •* 
lawful, he remained a member of that Association after it became unlawful S. 17 does not impose upon the 
members the obligation of doing anything specific to terminate their membership. The powers given by 
sections 16 and 17 were not intended to be used so as to make people liable to penalties for having been 
members of Associations at a time when they were lawful 65 B. 484 ; 33 Bom. L. R. 333 = A. 1. B. 1931 B. 203 
= 32 Gr. li. J. 725 = 131 1. C. 479 = 1931 Or. C. 347. Sections 16 and 17 cannot be construed as having retro- 
spective operation. The very fact that membership of a particular Association was not unlawful until such 
time as the Local Government chose to declare it an unlawful Association makes it imperative for the 
prosecution to prove some overt act or conduct on the part of the person concerned which establishes his 
connection with the Association at some time subsequent to such declaration. In any case, ordinary rules 
of justice and common sense require that those who were connected with the Association at the time when 
it was declared unlawful should be given a locus paenitentice to withdraw from its membership within a 
reasonable time of its notification as such. A, 1. B. 1931 Lah. 145 = 32 P. L. B. 71 === 1931 Gr. C. 257 = 131 1. G. 
353 = 32 Gr. L. J. 700 ; A. 1. B. 1931 Lah. 153 = 1931 Gr. G. 265 = 131 1. G. 360 = 15 A. L Cr. B. 477= 32 Gr. 
L.J. 708. 

The mere fact that at a Political Conference people were asked to join the Congress and the boycott 
of British goods was preached and also Civil Disobedience movement was promoted, does not make the 
Conference identical with the Congress Committees which had been declared unlawful It must be 
established by evidence that the Conference was really a meeting of the Association declared unlawful 

A. I. R. 1932 Lah. 613 (2) = 1932 Cr. C. 922 = 33 P. L. R. 1071 = 140 L C. 442 = 34 Cr. L. J. 25 = 19 A. 1. Cr. R. 98. 

4. Dlsohedienoe of order to disperse.— Disobedience of a command to disperse is not an ingredient 
of an offence under this section. A. I. R, 1932 Sind 211 = 1932 Cr. C. 902 = 26 S. L. R. 345 = 34 Gr. L. J. 67 = 
140 I. G. 697. 

5. What is assisting the operation of unlawful Association. — The question whether particular acts 
amount to assisting the operations of an unlawful Association must be determined in the circumstances of each 
case. There must be such a connection between the acts of the accused and the operations of the unlawful 
Association that an intention to assist the operations of such Association may be properly inferred. The mere 
existence of a common aim between the person accused and the unlawful Association is not enough. 55 B. 
442 ; A. I. R. 1932 Lah. 578 = 33 P. L. R. 1002 = 140 I. C. 608 = 34 Cr. L. J. 72 = 1982 Cr. C. 806 ; 63 M. L. J. 906 ^ 
(1932) M. W. N. 1357 = A. I. B. 1933 M. 123 = 1933 M. Cr. C. 1 = 1933 Cr. C. 155 = 34 Cr. L. J. 90 = 140 1. C. 767 j 
(1932) M. W. N. 1265 = A. 1. R. 1933 M. 369 = 5 M. Cr. C. 390 = 34 Cr. L. J. 823 =144 1. C. 765 = 1933 Cr. C. 552. 
Assisting the operations of the Association need not be with the co-operation of such Association. A. L B. 1931 

B. 206 (2) = 1931 Cr. C. 350 = 33 Bom. L. R. 314 = 131 I. C. 869 = 32 Cr. L. J. 804. The display of a Congress 
flag is no more than an expression of sympathy with the Congress propaganda, and an expression of sympathy 
is not a criminal offence. It cannot in any way be said to assist the operation of an unlawful Association. 
A*LR.1983 A.95 = 140I. C.497 = 34Gr.L.J. 22=1933 Gr. C. 121 5 A. I. R. 1933 C. 69S (1) = 146 1. C. 240 — 87 

C. W. N. 992 = 1933 Cr. G. 1162 = 34 Cr. L. J. 925. 
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SUPPLEMENT TO SOHONl’S COMMENTARIES. 


APPENDIX XIII. 

GENERAL POLICE ACT, 1861 . 

(Act V OF 1861.) 


SECTION 7. 

Mote. — Order both of suspension and cofinement iilegal.— This section does not contenipliue con- 
finement in addition to suspension and certainly not uidetiiiite confinement. Any rule requiring police- 
otiicers under suspension to reside in the lines is ultra vires and illegal. Conviction under s. 29 loi leaving 
the police lines is therefoie unsustainable. 58 C. 1132. 


SECTION 29. 

Motes. — 1. “Police-officer” includes constable. — The expression “ Police-ofiicer ” throughout the 
Act has been used to apply to all the members ol the Police lorce in whatever capacity they may beemplo^cnl. 
A constable is therefore a Police-officer” within the meaning of this section. A. 1. E. 1929 Lab. 325 - 30 
Or. li. J. 635 = 116 I. C, 611 13 A. I. Gr. R. 46. 

2. Wilful breach or neglect of duty [/I cxxiii, n. 8] — Where a constable wa.s deputed to escort a 
prisoner to anotlier place, and after delivering the prisoner there, he delayed his return by two days and no 
Drder was found to have been given requiring him to reiiini by a specified date, while in similar circumstances 
Dther police-officers had been allowed two days’ halt, held, that the constable could not be held to be guilty of 
iny violation of duty or wilful breach or neglect ol any rule or regulation or lawtul order made by a compeUmt 
authority. A. I. R. 1929 Lah. 325 =: 30 Or. L. J. 635 = 116 I. C. 611 == 13 A. I. Gr. R. 46. 


SECTION 30. 

MoteB.— 1. A general order reQ^iiring license to be taken out for prooessious is ultra 'Phe 

tection does not empower the issuing of a general order that anyone taking out a procession passing a mosciiie 
nust take out a license. Ihere must be some procession or meeting actually in contemplation at the lime 
ind ffien only can the Superintendent of Police with the approval of the District Magistrate or Sub-divisional 
Vlagistrate call upon the convener of the assembly or procession to apply for a license. 58 C. 879. 

2. Superintendent of Police has no power to absolutely forbid the taking out of a procession."- 

Jnder sub-sec. (3) the Superintendent of Police may issue a license or may not i.s.sue a license. I'hc Act does 
aot in terms give him authority to refuse to issue a license. If there is no danger to the public peace he may 
:onsider it unnecessary to issue a license to regulate or direct the conduct of the procession at all and in that 
:ase he may not issue a license at all and in such a case it would be no offence to take out a procession 
merely because no license had been issued though applied for. The section gives no power to the authorities 
.o forbid the taking out of a procession. 1935 A. L. J. 386. The word “ regulate” would not covei an 
absolute prohibition ol every kind of music. 51 A, 485, 


3. ippUcant for license need not proitide sureties.— There is no provision ot law which makes it 
incumbent on an applicant for a license to provide sureties or which authorises the officers concerned to 
demand such sureties. Ihe licensee alone is bound by the terms of the license. 10 Lah. 862. 


4. ResponslblUty of Uoensee.— A licensee assumes responsibility for the entire conduct of the proces- 
members and he cannot repudiate responsibility on the ground that the violation of the 
^nd tons took place without his consent or knowledge. Before prosecuting the licensee for breach of the 

procesrfon 10 Iirt 


oromotera directors or promoters of procession.— Only the directors or 

promoters of the procession are under an obligation to apply for a license. If they were merely ordinary 
members of the procession, even though thev were ai tiio i 

!nb-section nnf antriv x t » ./rJl ® ^ ^ processioii and were garlanded, the 

,ub-section does not apply A, I. R. 1933 C. 353 1988 Cr. 0. 489 « 144 I. C, 186 84 Or! L. J. 688. 
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• SECTION 31. 

Note.— Duty of keeping ocdee, etc., in public coads doee not empovei the dispersal of processions.— 
Where certain people were taking a procession along a public road and the Police Sub-Inspector ordered 
them to disperse under s. 3i and on their not obeying the order arrested them under ss. 82 and 34, it was 
held that the order for dispersal was not legally justifiable. Under s. 31 the Police have power to pass any 
order reasonably necessary for “keeping order” or “preventing obstruction.” The processionists were not 
diaoRlerly and the obstruction to traffic could have been avoided by asking the procesaonists to make 
' room for traffic. 1931 Lah. 33 = 1931 Cr. C. 97 = 32 P. Ii. R. 52 = 130 I. C. 425 = 32 Cr. L. J. 632 = 16 A. I. Or. 
R.5. 

SECTION 32. 

Note. — What is a procession. — “ Procession ” has been defined in Murray’s Dictionary as “ the action of 
a body of persons going or marching along in orderly succession in a formal or ceremonial way, especially 
as a religious ceremony or on a festive occasion.” Where the image was merely carried down by some four 
or five carriers aud immersed in the river and there was no music nor did anyone accompany the idol except 
the persons who actually carried it, it was held that there was no procession for which a license would be 
retiuired. A. I. R. 1981 C. 128 = 130 I. C. 239 = 1931 to. C. 160 = 82 Cr. L. 3 . 482. 


SECTION 42. 

Notes.— 1. Scope of the section.— This section refers to actions for “ anything done or intended to 
be done under the provisions of this Act or under the General Police powers hereby given.” The section 
does not apply to anything done by a police-officer in his capacity as an investigating polic^officer m the 
exercise oi powers conieried upon him by the Criminal Procedure Code. 53 report by a u 

Inspector of Police to a superior officer regarding suspicions against persons residing within his junsdicuon 
is a report falling within s. 23 and the period of limitation for bringing a suit for damages for making a 
false report is governed by s. 42. A. I. B. 1930 Lah. 592 (1) = 31 P. L. R. 883 = 1385 1. C. STO. 

a. Section does not uequire notice of criminal proseoution.-The word “action” as 
section means a civil action. Notice of a criminal prosecution is not required by this section. A. L R. 1934 
Nag. 206 = 30 N. L. R. 348 = 35 Cr. L. J. 1416 = 151 L a 769 = 1934 Cr. C. 900. 

3. Limitation [P. cxxvi, «. l]-On the passing of the Limitation Act IX of 1871 that part of ^42 
providing a period of three months for suits contemplated by it was repealed and such suits became subject to 
the general law of limitation. 53 A. 

THE CALCUTTA POLICE ACT, 1866. 

(Bengal Act IV of 1866 .) 

SECTION 50-A. 

Note -What in meant by game of “mere skill.”- A game of “mere skill” should be taken to mean 
which he sets out to attain, provide ® • t c tHp real Question is whether the results sought to be 

wheftertt. .till ord,..» J* ’g’ .. b,l;,g l..l».L 

SECTION 54-A. 

does, the prosecution of its ordinary burden o proo susoicion A penal provision of such a character 

should be strictly construed. 33 C, W. n. on — ** w. 

260 1039 Cr. C. 31. 
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SUPPLEMENT TO SOHONi’S COMMENTARIES. 

SECTION 62-A. 

Notes. — 1. Discretion as to the Isstie of orders under this snb-section must he left to the Commissioner 
of Police. — The Commissioner is responsible immediately for law and order and for the rcj,, 'on of traffic in 
Calcutta, and when he passes an order forbidding processions on a particular day, it must j^^csatnedthathe 
considered such an order necessary for the fulfilment of his duties. The decision must be left to him so long 
as he is held responsible and has to answer for the consequences of any breach of public order or dislocadon of 
traffic. 58 C. 1303. 

2. PreYioas sanction of Commissioner of Police not necessary for exercise of powers nnder sah-seetion 
(1). — Under this sub-section if the Commissioner of Police is personally present he may give certain directions. 
If he is not personally present his subordinates not below the rank of Sub-Inspector may give such directions. 
In the latter case his order is subject to the orders of the Commissioner of Police and not with the previous 
sanction of the Commissioner of Police. A. I. R. 1933 C. 36 = 36 C. W. N. 722 = 66 C. L. J. 231 — 140 1. C. 350 
1933 Cr. C. 71 ^ 34 Cr. L. J. 36 = 19 A. I. Cr. R. 113. 

3. The Commissioner of Police cannot make a general order prohibiting all processions.—SulKsection 
(4) does not empower the Commissioner of Police to issue an order prohibiting all public processions in the 
City and suburb of Calcutta. The phrase “ any procession or public assembly^’ has reference to some parti- 
cular procession or processions upon a particular occasion or having a particular character or object which it i.s 
necessary to prohibit for the preservation of the public peace, or public safety. Nor can the Commissioner of 
Police under this sub-section substitute a system of license or permission for such processions or assemblies, 
58 0. 971. 


4. Snb-sec. (4) OoTernor-in-Conncll may extend the prohibition to beyond seven days^ slmnlta-* 
neonaly with the promulgation of the order.--This section contemplates that an order may l)e made by 
the Commissioner of Police which will subsist for seven days without further sanction. It contemplates that 
at or before the end of the seven days the Governor-in-Council may extend the period. If he does extend it, 
he may extend it until further orders. There is however no objection to the ssuKtion of the G(>vernor-in- 
Coundl being taken at the time of the making of the order. 58 C.971. 




